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ELIzABETH JEPSON, plaintiff in error, vs. JAMES H. Pat- 
RICK, administrator, defendant in error. 


When a widow elected tu waive her dower and allow the land to be sold, 
and to take a life-estate in one-third of the proceeds of the sale, and 

‘ the administrator loaned the money, in 1869, to a person who paid the 
interest for the benefit of the widow, annually, till 1864, when he paid 
the principal to the administrator in Confederate money, which was 
lost by the results of the war, and, in an action brought by the widow, 
the Judge charged the jury that the administrator was not liable, if in 
receiving the Confederate money, he acted in good faith and as a pru- 
dent man would have done: Held, that the charge was right, and this 
Court will not set aside the verdict of the jury rendered in favor of the 
administrator on this state of facts. 


Confederate money. Administrators. Motion for new 
trial. Before Judge Jonnson. Muscogee Superior Court. 
May Term, 1869. 


James H. Patrick made his final return, as administrator 
of Thomas J. Patrick, in 1869, in which he sought to get 
credit for $140 00 for “Confederate money” then on hand. 

VoL, XXXIx—37. (569) 
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The widow of intestate, then Mrs. Jepson, objected to the al- 
lowance of said return. It was allowed by the Ordinary and 
an appeal was taken before Judge Worrill presiding. Mrs, 
Jepson’s counsel read in evidence the transcript of the record 
of said administration from the Court of Ordinary and a re- 
linquishment of dower by Mrs. Jepson, and an election by 
her, under the statute, of one-third of the proceeds of intes- 
tate’s land in lieu of dower. It was admitted that the land 
sold for $400 00, and the only controversy was as to one-third 
of that amount, which was by the administrator claimed to be 
represented by said $140 00. 

Defendant’s counsel examined the administrator, who testi- 
fied that, as administrator, he sold said lands in July, 1860, 
for $400 00, on credit till November, 1860; that he then 
collected said $400 00, and loaned it to one Ligon, of Col- 
umbus, Georgia, who was the sole security on his adminis- 
trator’s bond, and took from him no security ; that he took 
Ligon’s note at twelve months, and did not recollect whether 
he had renewed it; that Ligon paid Mrs. Jepson the interest 
on her third till he came and paid the whole $400 00, which 
was in November or December, 1864; that this payment was 
in Confederate treasury notes, of which it then took $57 00 
to buy $1 00 of gold; that he was then taking “Confederate 
money” for his own claims, having confidence in the Confed- 
erate cause; that he put this money with his own, bought 
supplies, etc., without distinguishing between it and his own, 
and that it was wholly lost by the failure of the Confederacy. 
He said he had other “Confederate money” on hand at the 
collapse, and produced a package of it, saying he could not 
state that it was the identical treasury notes paid him by 
Ligon, but that it was at least of the same kind, and that he 
did not know Ligon was insolvent till after the war. 

During this examination the counsel sought to prove by 
Patrick (and proposed to do so by the Ordinary also) what 
conversations he had as to the investment of said fund. The 
evidence was rejected upon the ground that the Court of Or- 
dinary was one of record. Patrick was asked by his attor- 
ney, whether Ligon was solvent in November, 1860, but the 
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Court refused to allow him to answer the question. The 
testimony as to the fact and date of Ligon’s payment to him 
and as to the fate of the ‘Confederate money” repaid to him, 
and as to his then taking such currency for his own claims, 
came in over the objections of plaintiff’s attorneys. In re- 
buttal, a witness, resident in Columbus, testified that as at- 
torney and executor of an estate, he had long before Novem- 
ber, 1864, refused to receive such currency, and forbidden 
the sheriff to accept it in his cases. Another attorney, resid- 
ing thirty miles from Columbus, testified that up to Novem- 
ber, 1864, at his home, Confederate money was taken in 
payment of old debts, and it was considered unpatriotic to 
refuse it; that he was in Richmond, Virginia, after Novem- 
ber 1st, 1864, and the people still took said currency. 

Mrs. Jepson’s counsel requested the Court to charge the 
jury, that when an administrator assents to an election of a life- 
estate of one-third of the proceeds of the sale of the deceased 
husband’s land, he is bound to invest the money according to 
the direction of the Ordinary, and that if he did not obtain 
such direction but loaned the money out, without such direc- 
tion, and afterwards it was returned to him in “Confederate 
money,” which perished on his hands without fault, he is 
still liable. The Court refused so to charge, but charged the 
jury that the single question for their consideration was, 
whether Patrick, in receiving said “Confederate money” 
from Ligon, acted in good faith, and as a prudent man would 
have done under the circumstances. If heacted in good faith 
and as a prudent man would have done, he is not liable, 
otherwise, he is. 

The jury found for Patrick. Judge Worrill was succeed- 
ed by Judge Johnson, and before him a motion for new trial 
was made. The grounds for new trial were, that the verdict 
was contrary to law and strongly and decidedly against the 
weight of the evidence ; that Judge Worrill erred in admit- 
ting said evidence which was objected to, in refusing to 
charge as requested and in charging as he did. The new 
trial was refused, and that refusal is here for review. 
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Moses and GARARD, for plaintiff in error, said that the 
loan by Patrick was an unauthorized investment. Cobb’s 
N. D. 230, Act 1841; Cobb’s N. D. 333, Act 1845, Acts of 
11th Dec., 1858, and 19th Dec., 1860, and 16th Dee., 1861, 
and sec. 1720 Code; that “may” means “must,” Levy ys, 
Millman, 7th Ga. R., 89 ; Comyn’s Dig. Parliament R., 22, 
Blacknell case, 1 Vernon 152; that therefore Patrick is lia- 
ble. Powell vs. Evans, 5 Vesey, 842 ; Earl of Powell ys, 
Herbert, 1 Ves., 297; Pride vs. Tooks, 2 Bea, 430; Forrest 
vs. Elaes, 4 Vesey, 497; Piety vs. Stace, 4° Vesey, 622; 2nd 
Storys’ Eq. Juris., 1274; Hall vs. Cash, 9 Peck R., 395; 
McIntosh vs. Hambleton, 35th Ga. R., 95; Campbell vs, 
Campbell, 37th Ga. R., 482; Campbell vs. Miller, 38th 
Ga. R., 311; the mixture with his own funds makes him 
liable. Williams on Ex., 1647; Wren vs. Kinton, 11 Ve- 


sey, 382. 


WitiiAms & THornToN, by M. H. BLAnrorp, for de- 
fendant. 


Browy, C. J., delivering the opinion. 


We see no good cause of complaint at the rulings of the 
Court below on the admissibility of evidence in this case, 
The record shows that the widow, with the assent of the ad- 
ministrator, elected to have the lands of the estate sold and 
to take a life-estate in one-third of the proceeds of the sale 
as provided by the statute. The lands brought four hundred 
dollars at the sale, and the money was received by the ad- 
ministrator in the latter part of 1860, and loaned by him to 
one Ligon, who was one of the securities on his bond. Ligon 
paid the interest annually to Mrs. Jepson till 1864, when he 
paid the principal to the administrator, who received it in 
Confederate money, which, as the proof shows, was lost by 
the result of the war. And this suit is brought to hold the 
administrator liable for the amount. 

It is insisted that he had no right to loan the money with- 
out an order of Court, or to invest it in anything but State 
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securities, and that he is liable for the loss in any event, as 
he loaned it on personal security, and especially, as it was 
Joaned to Ligon, who was already a security on his bond. 
Whatever weight these objections might be entitled to, under 
other circumstances, they cannot avail the plaintiff upon the 
state of facts in this case. The money was not lost by the 
insolvency of Ligon. He paid it to the administrator, who 
received Confederate money in satisfaction of the debt. 

But the question really involved in this case, is not the 
sufficiency of the security taken from Ligon, but whether 
the administrator had the right to receive Confederate money 
in payment of the debt due by Ligon. The evidence shows 
that Confederate money was generally received in payment 
of old debts at the time this administrator received it. If he 
acted in good faith, and exercised the prudence and caution 
of a reasonable man in receiving the money, and it was lost 
by the results of the war, we hold that he was not liable. If 
prudent, cautious, men were then receiving this currency in 
payment of debts due them, an administrator, who received 
it in good faith and lost it without fault on his part, will not 
be held liable. The question of good faith and due caution 
was substantially and fairly submitted to the jury, and we 
will not disturb the verdict. While any rule that can be 
laid down will operate a hardship in some particular case, 
we are satisfied less injustice and wrong will result from 
this ruling than from the one insisted upon by the plaintiff in 
error. 

We have laid down substantially the same rule in the case 
of Miller vs. Campbell, 38 Ga., 304, as applicable to a trus- 
tee, and in Brown vs. Wright, ante 96, which was the case 
of a guardian. And in the case of Boyd vs. Sales, decided 
at last term, ante 72, we held, that a payment to a sheriff in 
Confederate money, if no notice had been given him to re- 
fuse to receive it, amounted to a satisfaction of the judgment, 
and that it was error in the Court below in such case to open 
the judgment and order the fi. fa. to proceed. These deci- 
sions have all been made by a full Bench, and are the unani- 
mous rulings of this Court. We trust the profession will 
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understand that the rule is firmly established by this Court, 
that no executor, administrator, guardian or other trustee, 
will be held liable who received Confederate Treasury notes 
in good faith, during the war, when they were the currency 
of the country, taken by prudent business men on their own 
account, and were lost by the results of the war, without the 
fault of the executor, administrator, guardian or trustee, 
Let the judgment of the Court below be affirmed. 





Howarp MANUFACTURING ComPANY, plaintiff in error, vs. 
WaTER-LOT CoMPANY, ‘of Columbus, defendant in error, 


When a bill was filed to enforce the covenants contained in a written con- 
veyance made by the Water-lot Company to the Howard Manufactur- 
ing Company which were claimed to run with the land, and the bill did 
not set forth the whole instrument, and no copy was attached as an ex- 
hibit, and a special demurrer was filed to it for this reason, and also 
a general demurrer for want of equity, which were overruled by the Court: 
Held, that the Court erred in overruling the special demurrer: Held 
Surther, that this Court will not put a construction on the covenants 
in the deed upon which important rights depend till the whole instru- 
ment is before it, so that it may all be construed together. 


Equity pleading. Covenants. Before Judge Jounson. 
Muscogee Superior Court. May Term, 1869. 


The Water-lot Company of the city of Columbus by bill 
made the following case: On the 13th of December, 1859, 
Van Leonard, a trustee of the Howard Manufacturing Com- 
pany recovered a judgment against the Water-lot Company 
for $3,033 for damages, $23 35 for costs; on the 18th of 
September, 1867, fi. fa. was issued therefrom, which, on the 
Ist of December, 1868, was levied upon various water-lots 
in Columbus, as the property of said Water-lot Company 
Said lots ought not to be sold under said fi. fa. for the fol- 
lowing reasons: About the 9th of July, 1847, said Water- 
lot Company conveyed to said Van Leonard, as such trustee, 
water-lot No. 11, in said city, and among other covenants in 
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said deed, were these: that the building or buildings erected 
by said purchaser should be fire-proof outside and placed 
equi-distant from the north and south lines of said lot, that 
they should not exceed fifty feet in width, so as to leave an 
unoccupied and open space of ground of eleven feet between 
the walls of such buildings and the boundary line, and that 
said lot should be charged with one-nineteenth of the expense 
of repairing the dam across the river and the canal or re- 
servoir. At the same time, by a sealed agreement between 
said parties, it was agreed that Van Leonard, as such trus- 
tee, should blast out the race or waste-way opposite to water- 
lots, Nos. 11 and 12, to the width of sixty feet, and as deep 
as said race or waste-way, opposite said lots, then was. 

Neither Van Leonard nor said Howard Manufacturing 
Company kept any part of said covenants, Their buildings 
were not fire-proof outside, and were not equi-distant from 
said sides of said lot; and although the Water-lot Company 
expended, in 1866 and 1867, in such repairs, $57,979 46, (of 
which a bill of particulars is attached) neither Van Leonard 
nor said Howard Manufacturing Company will pay said 
nineteenth of said sum; and they did only a part of the 
blasting aforesaid and did not blast the race or waste-way as 
wide as they should have done, and it will cost $1,000 00 
toremedy this. Said other breaches damaged complainant 
$1,000 00. 

Van Leonard, long since died, no other trustee has been ap- 
pointed, said Howard Manufacturing Company has no presi- 
dent, no directors, no officer of any kind, no place of business, 
no property, and has neither done any business nor had any 
meeting of stockholders since, say 1856, and has practically 
ceased to exist. Because of these facts it would irreparably 
injure complainant to have to pay said fi. fa., when the plain- 
tiff in fi. fa. is insolvent and owes complainant more than is 
due on said fi. fa. by reason of said premises. 

In April, 1858, said No. 11, was sold at sheriffs’ sale as 
the property of the Howard Manufacturing Company, under 
a fi. fa. in favor of one Mitchell against said Howard Manufac- 
facturing Company and other i. fas., and by agreement between 
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said plaintiffs in fi. fas. and said Howard Manufacturing 
Company and the purchaser of said lot it was sold subject to 
“incumbrances of mortgages and bonds,” existing against said 
company and to no other incumbrances ; that the amount of 
these incumbrances was equal to the value of said lot, and it 
was bid off at, say $3 00, and without notice of said cove. 
nant to pay one-nineteenth of the expenses of repairs. (Who 
bid it off is not shown.) 

The prayer was for injunction against said fi. fa., that it be 
set-off and paid by said counter-claims, and that complainant 
have a decree for the balance and general relief. Injunction 
was granted by Judge Worrill. Service was acknowledged 
by one Martin, and by the attorneys who sued out said fi, fa, 
They demurred to the bill for want of equity and because 
said deed and agreement were not set out or exhibited by 
said bill otherwise than as aforesaid. Judge Johnson over- 
ruled the demurrer, and that is assigned as error. 


R. J. Moses and Wituram DovuGuerry, for plaintiff in 
error, said this was a covenant by a grantor, made at the time 
of conveying the estate, in regard to a thing in esse, append- 
ant and appurtenant to the estate, and whereon the burden 
is inseparable from the benefit, and as such is binding on the 
assignee. 1 Resol Spencer case, 1 Smith’s L. C., 31; Brew- 
ster vs. Ritchell, 5 and 12 Mad. R., 113; Barclay vs. Paine, 
1 Sim. & Stuart, 449; Bedford vs. Br. Museum, 2 M. and K,, 
517 ; Savage vs. Mason, 3 Cush., 501; Moore vs. Aldrich, 
19 Peck, 449 ; Hurd vs. Curtis, Id., 459; Norman vs. Wells, 
17 Wend. 146-150; Vernon vs. Smith, 5 B. and A., 1; Platt 
on Covenanfs, 65-460; 3 Simon’s, 238 ; Howland vs. Coffin, 
9 Peck, 52; Hurst vs. Rodney, 1 Wash. C. C., 375; 7 Pe- 
ters, 605; Hill vs. Miller, 3 Paige, 254; Watertown vs. 
Cowen, 4 Paige, 510; Plymouth vs. Conner, 16 Peck, 185; 
Taylor vs. Owen, 2 Black, 301. In a covenant running with 
the land the terre-tenant is primarily liable, and the grantee 
only secondarily. Webb vs. Jeggs, 7th E. C. L. R.; Randall 
vs. Rigby, 4 M. and W., 130; 2nd H. Beachf., 433. There 
is no equity in the bill, Greenwault vs. Davis, 4. Hill, 64. 
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H. L. Bennine, for defendant, said no exhibits were 
necessary by our practice. Irw. Code, sec. 4116, 4147, 
4148; Barton’s Suit in Eq., 221, 202. The words of the 
deed make a covenant (he quoted words in his brief not in 
the bill). Seddon vs. Senate, 13 East, 63; Easterly vs. 
Sampson, 6 Burg., 644 ; Saltown vs. Houston, 1 Burg., 433; 
Duke of St. Albans vs. Ellis, 16 East, 354 ; Coate on Mort., 
350; Yates vs. Acton, 45 E. C. L., 191; South Sea Co. vs. 
Duncombe, 2 Strange, Com. Dig., Mortgage (a); Story on 
B., sec. 315; Hancock vs. Hodgson, 4 Burg., 269. Mort- 
gagee must first exhaust mortgagor’s property, Cumming vs. 
Cumming, 3 Kelly (Ga. R.) 460. This covenant is on the 
land, Smith’s L. C., note 38, 30, 31, 37, Marg.; Rawle on 
Cov., 341-2 and note; 2 M. and K., 517; Brown’s Maxims, 
254; Irw. Code, sec. 2715, p. 4; Platt on Cov., 141 M. 
There is equity in the bill, Irw. Code, secs. 2840, 2859, 3028, 
2858, 2859, 3026, 3084 ; 21 Ga. R., 111; 2 Story’s Eq., secs. 
794, 799, 724, 1437, a; Water-lot Co. vs. Van Leonard, 30th 
Ga. R., 560. 


Browy, C. J. 


No copy of the deed of conveyance containing the cove- 
nants between these parties is attached as an exhibit to this 
bill; and we are unable to say whether the substance of the 
whole instrument is set forth in the bill or not. To enable 
us to put a proper construction upon the covenants in dispute, 
it is necessary that we have the whole instrument before us, 
that we may construe each part with reference to every other. 
Important rights are involved, which we will not undertake 
to adjudicate upon the present pleadings. 

We express no opinion upon the merits of the case, but 
reverse the judgment overruling the special demurrer, and 
send the case back with instruction, that a copy of the writ- 
ten conveyance be attached as an exhibit to the bill, and that 
another hearing be had in the Court below. 

Judgment reversed. 
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Joun W. Douer, Ordinary, plaintiff in error, vs. PeTErsoy 
THWEATT, administrator, defendant in error. 


1. The costs due clerks and sheriffs in insolvent criminal cases are g 
debt against the public, for which payment is provided out of the fines 
and forfeitures collected in their respective counties. And an order 
passed by the Judge of the Superior Court in favor of a Clerk, for an 
amount due him in insolvent cases is a judgment against the public 
funds collected from fines and forfeitures, to be paid according to the 
priorities established by law, which cannot be attacked collaterally, 
But it may be set aside if sufficient cause can be shown against it, by a 
proper proceeding for that purpose instituted by the county, or any one 
else, whose interest is affected by it. 

2. The Legislature has power to make other provisions for the payment 
of such sums as may be due. It may provide for the payment of such 
costs as are not paid by fines and forfeitures, by the levy of a tax upon 
the county in which the costs are due. 

3. Upon the trial of an issue formed upon a mandamus against the Or- 
dinary to compel him to levy the necessary tax, the judgment in favor 
of the Clerk against the fine and forfeiture fund, unrevoked and un- 
paid, is conclusive as to the amount due and cannot be collaterally at- 
tached on such trial. 


Constitutional law. Insolvent costs. Before Judge Jouy- 
son. Muscogee Superior Court. May Term, 1869. 


Adolphus Rutherford was Clerk of the Superior Court of 
Muscogee from 1855 to 186-. He died in 1861 or 1862, 
leaving a claim for insolvent costs accruing to him in the 
criminal cases in said Court. At November Term, one Pond, 
under direction from Judge Worrill, produced said account, 
by items, made affidavit to its correctness, and the Court 
ordered the amount apparently due on said account, $1,660 66, 
to be paid to Thweatt, as administrator of said Rutherford, 
out of any funds that might be raised by fines and forfeitures 
in said county. On the 28th of September, 1868, the Gen- 
eral Assembly passed an Act, requiring the Ordinary in said 
county, and seven others therein named, “ forthwith to levy, 
and have collected, a tax sufficient to pay the clerks and 
sheriffs of the respective counties aforesaid the costs now due 
them for services rendered in insolvent criminal cases.” 


Under this Act Thweatt wished Duer, the Ordinary of 
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Muscogee county, to levy such a tax to pay said account. 
Duer refused to do so, and in April, 1869, Duer was served 
with a rule to show cause why a mandamus should not issue, 
requiring him to levy and collect said tax. Duer showed for 
cause that he had no evidence that said sum was due to said 
Thweatt as such administrator, except the account and affi- 
davit on which Judge Worrill passed said order, and the or- 
der itself, and that that was not sufficient evidence of the in- 
debtedness claimed ; that no costs were due till the cases were 
disposed of finally ; and that many of them were still pend- 
ing, and that, when finally disposed of, each case should have 
a judgment for costs entered upon it, and it should then be 
shown that the defendant in said case is insolvent ; that these 
costs having accrued when they were chargeable against fines 
and forfeitures only, the county of Muscogee cannot be legally 
liable therefor, by reason of said Act; that no costs was due 
Rutherford by said county when said Act was passed ; that 
said claim was barred by the Statute of Limitations; and he 
said the grand jury of his county, at November Term, 1868, 
directed him not to levy any tax under said Act, and to em- 
ploy counsel to resist such claims. 

Upon this answer issue was joined as to the indebtedness, 
When this issue came on for trial, Thweatt’s counsel offered 
to show, by parol, the insolvency of the defendants in the 
cases upon which this demand was based. It was objected to 
upon the ground that, at least as to cases of escape and 
conviction, the highest evidence of such insolvency was a 
judgment for costs, a fi. fa. thereon, and a return of nulla bona 
thereupon. The objection was overruled. To save time, it 
was then admitted that the defendants in all the cases of escape 
or conviction mentioned in the bill of particulars were insol- 
vent, They next offered said order of Judge Worrill as evi- 
dence. It was objected to upon the ground that it was 
obtained upon an ez parte application to the Judge, and while 
it was good as against fines and forfeitures, it had no force 
against the county, which was not a party to the proceeding. 
The objection was overruled, and the order was read. Plain- 
tiffs closed. 











580 SUPREME COURT OF GEORGIA. 





ssi 
Duer vs. Thweatt, adm’r. 





Said Pond was then examined by defendant, and testified 
that he made up said account, by direction of the Judge, 
from the docket and minutes of the Court, charging costs 
where said books did not show that Ruthertord had received 
his costs. It was admitted that as to the cases some had 
been settled, some dismised, some nol. prossed, others were 
pending, on some there were verdicts either of acquittal or 
conviction, and that they were properly designated in said 
bill of particulars by letters, as D for dismissed, ete. Duer 
testified that he was in Court when said order was passed, 
but that the county was not a party to the proceeding nor 
represented in it, and that at the time the Judge told him |} , 
that the order would not be binding on the county. 

The Court charged the jury that said Act was constitu- 
tional ; that the General Assembly could provide for payment 
of insolvent costs due, otherwise than out of fines and forfeit- 
ures; that said order was conclusive as to the amount due 
Rutherford on account of costs in insolvent cases, and of the 
insolvency of the defendants, and, if said order was unre- 
voked, the issue should be found in favor of Thweatt. The ver- 
dict was for Thweatt, and mandamus absolute was issued to 
compel a levy and collection of a tax to pay said demand, 

Counsel for Duer say the Court erred in permitting parol 
testimony of the insolvency of the defendants escaped or con- 
victed; in admitting said order as evidence ; in charging 
that said Act was constitutional, that said order was conclu- 
sive as to the indebtedness, and in issuing the mandamus 
absolute. 


Peasopy & Brannon, N. L. Howarp, for plaintiff in 
error, said, said claim was only against fines and forfeitures, 
2 Kelly, (Ga. R.,) 282; the Act of 1868 is unconstitutional 
if it makes the county pay this past claim, 8th Ga. R., 32; 
7 John. R., 501; and because it is not a general law, 1 Bl. 
Com., 44; Constitution, section xxvi, article 1; the order 
was not conclusive, 20 John. R., 669; 25 Ga. R., 103; 27 
Ga. R., 58; 23 Ga. R., 344; 1 Kelly, (Ga. R.,) 412; 3 Kelly, 
(Ga. R.,) 301; 32 Ga. R., 111; the parol evidence was inad- 
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mnissible, 9 Ga. R., 109; and then cited the law general as to 


jnsolvent costs. 


H. L. BENNING, for defendant, said the Act was constitu- 
tional, Constitution, Art. 1, sec. 28, and Art. 3, sec. 5 ; return 


- of nulla bono, was unnecessary and vain, 11 Ga. R., 514-17- 


18; Irw. Code, sec. 3144; the verdict was right anyhow, 
and slight error will not avail, Irw. Cole, sec. 3654. 


Brown, C. J. 


1. The costs due clerks and sheriffs in this State, in insol- 
vent criminal cases, are a debt due by the public. But the 
only general provision made by law for their payment is 
that they be paid out of fines and forfeitures, collected in 
their respective counties, according to the priorities established 
by law. 

An order passed by the Superior Court, allowing a certain 
sum to the Clerk for costs in insolvent criminal cases, is a 
judgment of a Court of competent jurisdiction over the per- 
sons interested and the subject matter, which cannot be 
attacked collaterally in a subsequent litigation between the 
Clerk and the county as to the amount due. If the Ordinary, 
representing the county, desires to attack the judgment, he 
must do so, at the proper time, by a proper proceeding insti- 
tutea for that purpose, He cannot attack it collaterally on 
the trial of such an issue as is made by this record. This is 
no new principle in this Court. It has been repeatedly ruled 
that when a Court of competent jurisdiction has rendered a 
judgment in relation to any subject matter within its jurisdic- 
tion, the presumption is that it had before it sufficient evidence 
to authorize it to award such judgment, which judgment will 
be conclusive until reversed, in a proper proceeding instituted 
for that purpose, in the Court in which the judgment was 
rendered. 9 Ga. £., 117, 247; 10 Ga., 371; 8 Ga., 148; 
16 Ga., 578; 20 Ga., 90; 20 Ga., 581; 24 Ga., 335. 

2. In this case it was, no doubt, the intention of the Legis- 
lature that the county should pay whatever balance might 
be due the Clerk after the fines and forfeitures were exhausted, 
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and that a sufficient tax be assessed and collected immediately 

for that purpose. The debt being a debt due by the publia 
and the county being a subdivision of the State, it was per- 
fectly competent for the Legislature to provide that the 
deficiency in the public fund, out of which the debt was to 
be paid, be made up by the county. This made the county 
a party, or at least a privy, in the case. And it is a well 
settled rule that privies as well as parties are bound by the 
judgment of the Court. All who are in fact, or in consid. 
eration of law, privies, are bound by the judgment, 13 
Georgia, 269; and I am very clear that the county in this 
case, was, if not a party, a privy, in contemplation of law, 
It was, in fact, a party with notice of the proceeding in which 
the judgment was rendered, and of its rendition. 

3. The Ordinary who is the representative of the county, 
was in Court when it was rendered. And it was rendered 
after the passage of the Act making the county liable for the 
costs due the clerks and sheriffs in insolvent cases. It seems 
to me there can be no dispute that the county was a party at 
interest from the passage of the Act of 1868. But the Or- 
dinary testifies that the Judge who passed the order told him 
it would not bind the county. That is not a sufficient legal 
excuse. The Ordinary was bound, at his peril, to know the 
effect of the judgment; and if the Judge was mistaken in 
its effect, he should have objected to its rendition, or taken 
the proper steps to have it reversed or set aside. Having 
failed to do so, I think the Judge below committed no error 
in charging the jury, that said order being unrevoked and 
unannulled, he considered and so charged, that it was bind- 
ing and conclusive, on the trial of this issue, as to the fact 
that the insolvent criminal costs were due the plaintiff as 
administrator, and that if the jury believed the order re- 
mained unrevoked and unpaid, it would be their duty to find 
for the plaintiff. 

Judgment affirmed. 


‘ 
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~ Stegar vs. The State of Georgia. 





Netson StTecaRr, plaintiff in error, vs. THe SraTEe oF 
GEORGIA, defendant in error. 


An indictment for robbery which does not charge that the money, or 
other property, was taken from the person of another, by the defend- 
ant, is fatally defective, and it was error in the Court to refuse to arrest 
the judgment rendered upon it. 


Practice. Criminal law. Arrest of judgment. Bill of 
exceptions. Before JudgeGreEeNn. Spalding Superior Court. 
August Term, 1869. 


Stegar was indicted for robbery as follows: “ For that 
the said Nelson Stegar, on the fifth day of August, in the 
year eighteen hundred and sixty-nine, in the county afore- 
said, did, then and there, unlawfully and with force and 
arms, in and upon one Miss Virginia Motley, in the peace of 
God and said State then and there being, wrongfully, fraud- 
ulently and violently did make an assault and her, the said 
Virginia Motley, in bodily fear and danger of her life, then 
and there feloniously did put, and then and there two dollars 
and fifty cents in fractional currency and National currency of 
the United States, of the value of two dollars and fifty cents, of 
the goods and chattels of one Mrs. Ann Motley, from the said 
Virginia Motley, by intimidation, wrongfully, fraudulently 
and violently, and without the consent of the said Virginia 
Motley, take and carry away with intent, then and there to 
steal the same contrary,” ete. 

He plead not guilty. The jury was empannelled and 
sworn, the bill of indictment was read to them, the witnesses 


were sworn, and a witness was put upon the stand for exami- 


nation. Stegar’s counsel then objected to the introduction of 
any evidence and moved for a verdict of acquittal because it 
was not charged that the money was taken without the con- 
sent of Mrs. Motley. The Court overruled the objection 
and the motion. Mrs. Motley was then put upon the stand 
and was asked whether she consented to the taking of said 
money, or gave Virginia Motley authority to give it up. 
This was objected to for the reason that it was not averred 
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that the money was taken without Mrs. Motley’s consent, 
The objection was overruled. 

The evidence was conclusive that some negro did forcibly 
enter the house of Mrs. Motley, that she ran out and that the 
negro forced Virginia Motley to give him the money. The 
only difficulty was in showing that Stegar was the person, 
Mrs. Motley and Virginia Motley thought he was, and gave 
their reasons therefor. In reply, the defendant, by several 
witnesses, showed Stegar had a good character, was a pray- 
ing man, and by comparison of dates and distances sought to 
establish an alibi. Other incidental matters in the evidence 
were presented by the State as evidence of identity. The 
jury found him guilty. A new trial was moved for upon 
the grounds, that the Court erred in overruling said objections 
and motion, and because the verdict was strongly and deci- 
dedly against the weight of the evidence. 

(Another reason was for newly discovered evidence ; but 
upon objection being made that the affidavits in support of 
that ground were not in the bill of exceptions, the Court re- 
fused to hear that point discussed.) The Court below refused 
a new trial. Stegar’s counsel then moved to arrest the judg- 
ment upon the grounds: Ist. Because the indictment did 
not charge that the money was taken without the consent of 
Mrs. Motley, its owner. 2d. Because no evidence should 
have been admitted under the indictment when the objection 
was made, and Stegar should have had a verdict when it was 
asked for. The Court refused to arrest the judgment and 
sentenced Stegar to the penitentiary for four years. Each 
and every of said rulings is assigned as érror. 

When the cause was called here, counsel for the State 
moved to dismiss it, because not only was the evidence not 
embodied in the bill of exceptions but there was no recital 
in the bill of exceptions that there was any brief of the evi- 
dence or other allusion to the evidence. But the Clerk had 
sent up with the record a copy of what purported to be a brief 
of the evidence in the case. This Court overruled the motion 
upon the ground that, in felonies, the evidence taken down 
by the Judge, according to the statute, is a part of the record. 
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T. W. THurMoND, PEEPLES & STEWART, for plaintiff in 
error. 

L. B. ANDERSON, Solicitor General, by A. W. HammMonp 
& Son, for the State. 


Browy, C. J. 


Robbery is the wrongful, fraudulent, and violent taking of 
money, goods or chattels from the person of another by force 
or intimidation, without the consent of the owner. Code, 
section 4323. A motion in arrest of judgment was made 
and overruled by the Court below in this case, on the ground 
that the indictment alleges that the money taken was the 
property of Mrs. Ann Motley, and was taken from her 
daughter, Miss Virginia Motley, without the consent of the 
said Virginia, and that there is no allegation that it was 
done without the consent of Mrs. Ann Motley, who is charged 
to be the owner. This might have been a good objection to 
the bill of indictment on special demurrer, but we are not 
prepared to say it is good in arrest of judgment. If Miss Vir- 
ginia Motley was in the actual possession of the money, she 
had such qualified ownership in it as was necessary to consti- 
tute the offense of robbery in any person who wrongfully, 
fraudulently and violently took it from her person, by force- 
or intimidation, without her consent. The possession, if legal, 
constituted the necessary ownership, though there may be a 
question whether the ownership in her is sufficiently alleged. 
But we think this judgment should have been arrested upon 
another ground. It is not alleged that the money was taken 
from the person of Miss Virginia Motley. Theallegation is, 
that it was taken from her, not from her person. This alle- 
gation may be strictly true, and there may have been no 
robbery. Anything taken from the possession of a person. 
may with propriety be said to be taken from him or her. I 
have a title to my house and am in the legal possession of 
it; a thief enters my house in my absence, and takes and car- 
ries away my money; he is guilty of burglary or larceny, 
but not of robbery, because I was not present, and the money. 

VoL, XXxIx—38. 

















586 SUPREME COURT OF GEORGIA. 








Weaver vs. Ogletree et al. 





was not taken from my person. But in usual and corregt 
language, he is said to have taken my money from me, that 
is, he took it from my possession. 

We hold, therefore, that it is necessary in an indictment 
for robbery, to allege that the money or property was taken 
from the person of another. As this bill of indictment con- 
tains no such allegation, it is fatally defective and the judg. 
ment must be arrested. 

Judgment reversed. 





IsHaAM WEAVER, plaintiff in error, vs. DAVID OGLETREE, 
et al., executors, defendants in error. 


Where a son had in several instances used the name of his father, by 
signing it us surety to notes given by the son, and the father, with 
knowledge of the fact that such use had been made of his name, 
directed the holder of a note so signed, who applied to him to have it 
divided and two notes given, that part of it might be applied by the 
holder to a charitable use, to see the son about it, which he did, and 
the son agreed to have it arranged as desired, and in a day or two pre- 
sented to the holder the two smaller notes, in place of the one, for the 
same sum, which were accepted by the holder, in the belief that the 
new notes had been signed by the father, as he made no objection to 
the genuineness of the note presented to him, in lieu of which the 
two were received, and the father afterwards, when sued on one of 
the notes, plead non est factum, and the jury found for the plaintiff: 
Held, that this Court will not control the discretion of the Court below 
in refusing to set aside the verdict and grant a new trial, as the facts 
made such a case as authorized the jury to-presume and find that the 
son was the agent of the father to sign the note, or that the father 
ratified the act done by the son and made it his own. 


Non est factum. Agency. Estoppel. Ratification. Be- 
fore Judge GREEN. Newton Superior Court. September 
Term, 1869. 


David Ogletree and others, as executors of Philemon Ogle- 
tree, sued John S. Weaver and Isham Weaver, upon a prom- 
issory note purporting to be signed by them, dated the 9th 
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December, 1861, and due the 7th of December, 1862, for 
$814 03, payable to the executors of said Philemon Ogletree. 
Isham Weaver plead non est factum. Plaintiff’s counsel in- 
troduced a witness who professed to know Isham Weaver’s 
handwriting, and who testified that he thought Isham Wea- 
ver signed said note. The note was read in evidence and 
plaintiff closed. , 

Isham Weaver testified that he never saw said note till he 
was sued on it, and did not sign it nor authorize any one else 
to sign his name thereto; that about the date of this note 
John Webb called on him and said he had a note on him and 
John S. Weaver for $1,200 00 or $1,500 00, and that he 
wished the note put into two notes, that he might turn over 
$500 00 of the amount to some religious society, and he told 
Webb to go and see John; the note was not shown to him, 
and he never heard more of it till plaintiff’s attorney dunned 
him just before this suit, and he told said attorney to go to 
his son, John S. Weaver; he would have told the attorney 
that the note was not his deed, but he was ashamed ; when 
Webb called on him, JohnS. had considerable property, and 
when the attorney dunned him, John S. had some property; 
when one of the plaintiffs called on him and proposed to take 
asmall amount for the note, he told him that the note was 
not his, and that he would not pay it. It was then shown 
by several witnesses that Isham Weaver’s name was not in 
his handwriting. 

In rebuttal it was shown that from 1844, Isham Weaver 
and Philemon Ogletree had had transactions, and one of the 
executors testified that for ten years past Philemon Ogletree 
held a note on Isham Weaver, which in January, 1861, 
amounted to $1,225 00. Another of the plaintiffs testified, 
that to the best of his knowledge said note was repeatedly 
renewed in the lifetime of Philemon Ogletree, and that after 
his death the note and another were turned over to Webb to 
be renewed and divided for the purpose aforesaid. Webb ° 
returned this note as a renewed note after said $500 00 was 
taken out by said division; and when this witness called on 
Isham Weaver, recently, he admitted to witness that he had 
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known for years that his name was on said note; said that 
John 8. had fraudulently used his name, and that he would 
not pay the note, adding that if this was the only one he 
might pay it, but as there were others he would let the Court 
decide the matter. John Webb testified that when he called 
on Isham Weaver for the purpose of having the note renewed 
and divided into two, he said “go and see John;” he saw 
John, and in a day or two John brought him this note and 
the other for the religious society, signed as was the old note, 
John S. was then good, and Isham made no impression on 
Webb that his name was not his genuine signature. It was 
shown that before Isham Weaver ever denied the genuine- 
ness of the signature, John S. had left the State. 

The Court charged the jury that a party may bind himself 
toran unauthorized act of another, either by express or im- 
plied ratification. Express ratification is when a party adopts 
and confirms an unauthorized act of another, and assumes 
the liability thus created by a positive promise, and this 
relates back to the original transaction. Implied ratification 
arises when the party sought to be charged with an unauthor- 
ized act, is informed of it and does not repudiate it, but ac- 
quiesces in and does not dissent from it for any length of time, 

The jury found for the plaintiffs for the principal and 
interest on the note and costs. 

A new trial was moved for, upon the grounds that the ver- 
dict was unsupported by the evidence, and because said charge 
was hypothetical, and therefore calculated to mislead the 
jury. The new trial was refused, and that is assigned as error, 


CLARK & Pace, for plaintiff in error. 


A. B. Sums, J. J. Fioyp, for defendants. 


Browy, C. J. 


The evidence submitted to the jury in this case showed 
that John S. Weaver had been using the name of his father, 
Isham Weaver, for years, on his own notes, and that this fact 
was known to Isham Weaver. But he took no steps to stop 
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this use of his name, and gave no notice to any one interested 
that it was not authorized by him. When, in the language 
of Isham Weaver, John Webb did call on him and John S., 
Weaver for some twelve or fifteen hundred dollars, and 
wanted the note divided into two, in order that he, Webb, 
might turn over some five hundred dollars to some religious 
society, he told Webb to go to John S. Weaver. He does 
not pretend that he even intimated to Webb that the note 
was not genuine, or that he was not bound to pay it. Webb 
went to John S. Weaver as he was directed, who told him 
all was right, to make the calculation, and he would have it 
arranged as he wished, and in a day or two he returned to 
him the two notes signed with the names of himself and his 
father, for an amount equal to the note he had presented to 
Isham Weaver; and Isham Weaver admits in his testimony 
that the note now sued on is dated about the time of the call 
on him by Webb, when he directed him to see John §. 
Weaver. When this note was presented to Isham Weaver 
for payment by Mr. Simms, the attorney, he swears that he 
would have told Simms that the note was not his act, but it 
involved his son, and he was ashamed. 

We think the jury were authorized by the evidence to find 
that John S. Weaver had authority to sign the name of his 
father to the note, or if not, that the father, by his conduct, 
ratified the act of the son done without authority, and made 
it his own act and deed, and that he will not now be heard 
to deny its validity, when, by his conduct, he has induced 
others to act upon the belief that all was right. Mr. Chitty, 
in his treatise on. Bills of Exchange, page 27, lays down the 
rule as follows: “A person may become drawer, indorser or 
acceptor, not only by his own immediate act, but also by that 
of his agent or partner. When a party insists that his name 
has been forged he may resist the payment at law or file a 
bill in equity. If he intend to resist the payment he should 
immediately, after hearing his handwriting has been imitated, 
give public notice, cautioning persons from taking bills or 
notes with his name thereon without first applying to him.” 

In Barber vs. Gingell, 3 Esp. N. P. C., page 60, it was 
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held as follows: ‘“ Action against the defendant as acceptor, 
who proved that the acceptance was forged by Taylor, the 
drawer, in answer to which it was proved that the defendant 
had been connected in business with Taylor, and that he had 
paid several bills drawn as the present, by Taylor, and to 
which Taylor (as it was supposed) had written the accept- 
ance. And Lord Kenyon held, that this was an answer to 
the case of forgery set up by the defendant ; for though he 
might not have accepted the bill, he had adopted the accept- 
ance and thereby made himself liable to pay the bill.” See 
Chitty on bills, page 31 note. Section 2166 of the Code de- 
clares that: “ A ratification by the principal relates back to 
the Act ratified, and takes effect as if originally authorized, 
A ratification may be express or implied from the acts or 
silence of the principal.” 

As Isham Weaver was silent when the note was presented 
to him by Webb, and said nothing to notify Webb that the 
note he held and presented on him and John S. Weaver, was 
not genuine as to him, but referred him to John, who prompt- 
ly agreed to divide the note and give the two smaller notes 
as desired, and soon after brought the notes, with the name 
of himself and his father upon them, we think this silence 
misled Webb and caused him to accept the new notes for the 
old one, and to give further time, when if the truth had been 
told, he, or those whom he represented, would most probably 
have taken steps to secure the amount while John S. Weaver 
had property. Under the state of facts made by this record 
and the authorities referred to, we are of the opinion that the 
Court below did not err in refusing to set aside this verdict, 
and grant a new trial. 


Judgment affirmed. 
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Exocu STEADMAN, plaintiff in error, vs. JAmEs P. Srmmons, 
defendant in error. 


1, The granting or refusing a continuance, is a matter in the sound dis- 
cretion of the Court, and that discretion will not be controlled by this 
Court except in cases of manifest abuse. 

9, The Relief Act of 1868 does not apply to contracts made, or notes 
given on settlement of accounts since first June, 1865, and it is not 
error in the Court to rule out the evidence offered to support the usual 
relief pleas, when filed to a note so made since June, 1865. 

3. A defendant when sued may acknowledge service, and waive copy, 
process and filing in office before the session of the Court, and he will 
not afterwards as against the plaintiff, be heard to object that the writ 
was not filed twenty days before Court. 

4, It is not error in the Court when the jury return an informal verdict, 
to permit the counsel for the plaintiff in whose favor it is found, to 
write out a proper form in accordance with their intention, in their 
presence and in the presence of the Court, and the opposing counsel. 
But if counsel for defendant objects, and the Court sends the jury 
back to their room to make the calculation, and put their verdict in 
form, and they do so, and find interest on the principal sum in favor 
of the plaintiff, when he does not claim interest, the Court may, by 
order, allow the plaintiff to write off the interest and sign judgment 
for the principal sum only, without interest. 

5. As this Court is satisfied from the record and facts of this case, that 
the defence set up to these notes was intended for delay only and that 
the case was brought to this Court for that purpose, we award to the 
plaintiff in the judgment rendered in the Superior Court against the 
defendant, the sum of $758 55 damages, being ten per cent. upon the 
amount of the judgment rendered in favor of plaintiff in the Court 
below. 


Continuance. Practice. Damages. Before Judge GREEN. 
Newton Superior Court. September Term, 1869. 


On the 7th of June, 1866, Steadman delivered to Sim- 
mons his two promissory notes, by one of which he promised 
to pay Simmons or bearer $7,000 00 twelve months after 
date, and by the other of which he promised to pay Simmons 
or bearer $800 00 one day after date. On the small note 
Steadman paid $114 50 on the 19th of September, 1866, and 
$100 00 on the Ist of November, 1866. Simmons made out 
his petition against Steadman on said notes, and on the 10th of 
February, 1869, Steadman, in writing, acknowledged service 
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of the petition, waived copy, process and filing in office before 
Court. It averred that the notes were given for a tract of 
land therein described, for which Simmons gave Steadman 
his bond for titles, and no interest was claimed. 

Steadman plead the general issue, and that the considera. 
tion of said notes were old notes and settlements of accounts 
made prior to June, 1865, during the war, when Confederate 
currency was greatly depreciated ; part of this was for stock 
in the Gwinnett Manufacturing Company, in 1862, during 
which year such currency was depreciated to two to three for 
one in specie; part for the purchase of a slave in 1863 for 
$1,500 00 or $1,600 00, and the balance was for other trans- } 
actions, when such currency was of but little value, and that 
after the war Simmons made the calculations, and he, Stead- 
man, made the notes sued upon, relying upon Simmons’ state- 
ment as to the correctness of theamount. Further, he desired 
the benefit of the “Relief Law of 1868,” wished the price of 
the slave taken off, and the remainder of the notes reduced 
according to said law. This was verified by Steadman at 
March Term, 1869. At the succeeding term said cause was 
called for trial. Steadman was away, and his counsel moved 
for a continuance. They stated that Steadman intended 
being at Court and defending this cause, that his family, the 
last week, said be would return in time, and it was supposed 
he was sick. They produced a letter from Steadman, from 
Rhode Island, in which he said: ‘ Yesterday (17th Septem- 
ber, 1869,) I had seven teeth extracted, was put to sleep, 
ete. On Monday I will send you the excuse for not attend- 
ing Court. I couldn’t go to see the man tu-day, though I 
am much better than I expected I should have been.” They 
said they had telegraphed him, and hourly expected an | 
answer, and were looking for the excuse promised by the 
letter, and doubted not that he was sick; that they could not 
well go to trial without his presence, which was essentially 
necessary for the defense. 

The Court refused to continue the cause. They then asked 
a postponement till they could hear from him, but this was 
refused. 
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Plaintiff’s counsel read the declaration, and tendered the 
notes in evidence. Defendant’s counsel then objected to pro- 
ceeding because that was not the trial term of the cause, said 
writ never having been filed in office. On the declaration 
was an entry by the Clerk that it was “filed at and during 
March Term, 1869,” but it was not dated. The Court over- 
ruled the objection. They then offered to show that the 
declaration was never handed to the Clerk until during Sep- 
tember Term, 1869. The Court would not allow them to 
furnish the evidence. The note was read in evidence. 

Defendant’s counsel offered to show, by A. B. Simms, that 
said notes were given for land, of which Simmons was still in. 
possession, and over which he was exercising acts of. owner- 
ship. This was objected to because it was not according to 
the plea. The objection was sustained. They then offered 
to amend the plea and swear to it, defendant being out of 
the State. Plaintiff’s counsel objected, that their verification 
was only allowed when defendant resided out of the county. 
The objection was sustained. They then introduced plaintiff, 
who stated that both of said notes were given for land, of 
which he was still in possession, having given a bond for 
titles. Plaintiff’s counsel moved to rule out this evidence, 
because it was irrelevant under the plea. Defendant’s coun- 
sel insisted that under the averment in the declaration, and 
the plea of the general issue, the evidence was admissible. 
The Court refused to rule out the evidence. Defendant’s 
counsel then said they would withdraw the witness and all 
the testimony, and claimed that they were entitled to con- 
clude the argument, because they had given in no evidence. 
The Court ruled that plaintiff’s counsel were entitled to con- 
clude the argument. The Court charged the jury that if 
they believed from the testimony that Steadman made the 
notes, they should find for plaintiff for principal, interest and 
costs. The jury returned “for plaintiff for principal, interest 
and costs, deducting the credits.” Plaintiffs counsel pro- 
posed to change the form of the verdict, and wrote out 
another, before the jury, on the declaration, which was signed 
by the foreman. Defendant’s counsel objecting to this, the 
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Court ordered the jury to return to the jury-room and make 
a verdict. Before they left, plaintiff stated that he did not 
claim any interest, “as that was not the agreement.” The 
jury retired, and returned a verdict for plaintiff for $8,834 55, 
with costs. Plaintiff asked the Court to allow him to take 
an order, remitting part of the recovery, and entering judg. 
ment for only $7,585 50. and costs. This was allowed over 
the objection of defendant’s counsel, and the judgment was 
entered for the last named sum. 

It is claimed that each of said rulings agaiust the defend- 
ant was erroneous, and that for them and the remark and 
conduct of plaintiff as to the change of the verdict, a new trial 
should he had. 


A. B. Sums, CLARK & Pace, for plaintiff in error, cited 
as to continuance, 15th Ga. R., 306; 21st, 576; 27th, 411; 
28th, 183; 37th, 307; Constitution of 1868, Art. 5, sec. 3, 
par. 3; as to the filing of the writ, Irw. Code, secs, 3287, 
3262; 13th Ga. R., 217; 6th, 194. 


JAMEs P. Srumons, for himself, asked for damages upon 
the ground that the cause was brought up for delay. 


Browy, C. J. 


1. After a careful examination of this record, we are sat- 
isfied there was no such abuse of his discretion by the Judge 
who tried this case, in the Court below, as will authorize us 
to reverse the judgment and order a new hearing, because he 
refused to grant the continuance upon the showing made. 
The granting or refusing to grant a continuance, is a matter 
within the sound discretion of the Court; and that discre- 
tion will not be controlled in this Court, so long as it is not 
manifestly abused. 

2. We see no error in the judgment of the Court in refer- 
ence to the evidence. There was legally no plea except the 
general issue in this case, which under section 3406 of the 
Code is considered as filed in all cases which are answered at 
the first term. The special plea alleges that the notes were 
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executed since June, 1865, in settlement of various dealings 
and accounts, between the plaintiff and defendant during the 
war, and defendant claims the benefit of the Relief Act of 
1868. 

In the case of Smith vs. Belk et al., decided at this term, 
we held that a note given in 1866, in renewal of a former note 
for a debt due prior to June, 1865, is a new contract, and is 
not embraced in the Act known as the Relief Law of 1868, 
and that it was not error in the Court below to order the 
pleas filed under the Relief Act stricken, if they do not con- 
tain matter good as a defence, under the laws applicable to 
contracts made since June, 1865. That decision eontrols 
this case, and it was not error in the Court to refuse to hear 
evidence under a plea which was not applicable to the case at 
bar. I dismiss this part of the case with the remark, that 
no evidence was offered to prove that any part of the con- 
sideration of this note was a slave, or the hire of a slave. 
On the contrary, Colonel Simmons, the plaintiff, when intro- 
duced by the defendant, testified that both notes were given 
for land. | 

3. It was objected by the defendant, that the then term of 
the Court, was not the judgment term, but only the appear- 
ance term of ‘the case, as the declaration was not filed twenty 
days before the last term of the Court. Upon the declara- 
tion was an acknowledgment in these words, “service ac- 


knowledged, copy, process, and filing before Court waived, | 


February 10th, 1869,” which was signed by the defendant. 
It was insisted by counsel for plaintiff in error, that a defend- 
ant cannot waive the time of filing the declaration in office. 
As between him and the plaintiff, at least, we see no reason 
why he may not waive the filing twenty days before Court. 
In this case, the service was acknowledged and the time of 
filing waived on the 10th of February, and the Court did 
not sit, till the third Monday in March, more than twenty 
days after the waiver was made; which shows that this was 
not an effort to make a case, brought after the expiration of 
the return day, returnable to the first term of the Court, 
which as against third persons could not be done. 
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4, The jury returned an informal verdict, and the Cony 
permitted counsel for plaintiff, in presence of the Court, and 
of the counsel for the other party, to write out the prope 
form of a verdict in conformity to the intention of the jury, 
But on objection being made to this by the counsel for the 
defendant, the Court sent the jury back to their room to 
make the calculation, and write their own verdict, which 
after some delay, they did, and returned it into Court. The 
plaintiff stated, that he did not claim interest on the princi. 
pal sum sued for; but the jury found for him both principal 
and interest. He then moved to be permitted to write off the 
interest and take a judgment for the principal, found by the 1 
jury without interest. The Court passed an order allowing 
this to be done, and this is complained of. We see no error 
in this. If a jury by mistake or otherwise, find more than 
| the plaintiff claims, there is no reason for setting aside the 
| verdict and granting a new trial, if the plaintiff will write 
off the excess and take a judgment for the sum to which he 
| is justly entitled. 

There were other points raised during the progress of this 
case, which we deem it unnecessary to notice. After an at- 
tentive consideration of the case made by this record, we are 
satisfied that there exists no legal defence to these notes, and 
that this case was brought to this Court for delay only. We 
therefore feel it to be our duty to award to the plaintiff in the 

_ Court below, against the defendant, the sum of seven hundred 
| and fifty-eight dollars and fifty-five cents damages, being ten 
: per cent. upon the amount of the judgment rendered in favor 
of the plaintiff in the Superior Court. We are satisfied from 
close observation that cases are not unfrequently brought up —j}) 
by bill of exceptions simply for delay. As we are unwilling 
to throw impediments in the way of parties who in good faith 
invoke the judgment of this Court for the protection and 
enforcement of their rights, we have been reluctant to ex- 
ercise the power given us by the Code to award damages 
against parties who have brought their cases here for final 
adjudication. But we find in practice that nothing is re- 
garded as settled by the decisions of this Court. Whenever 
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there is any considerable sum of money or much feeling in- 
yolved in a case, no matter how well, or how often, the prin- 
ciples governing it have been settled or decided, the case is 
brought here, and the ingenuity of learned counsel is relied 
upon, to draw some hair-splitting distinction, between the 
former decisions of the Court, and the one at bar, which will 
at least protect the client against a judgment for damages, 
and afford him the necessary delay. In.view of this growing 
evil and of the vast increase of litigation springing out of it, 
we feel constrained to change the practice in this particular. 
We shall not, therefore, in future hesitate to award damages, 
when we are satisfied that the questions involved in the case, 
are governed by, well settled rules of law which are known 
and well understood generally, by intelligent members of the 
legal profession. We feel that this is due alike to the Courts, 
and to parties who are burdened and annoyed by vexatious 
and unfounded litigation. 
Judgment affirmed. 





Witt1amM R, PHILures, plaintiff in error, vs. WILLIAM T. 
WILLIAMS, defendant in error. 


1, Under section 3183 of the Code, it is error for the Judge, in his 


charge to the jury, to express or intimate an opinion as to what has , 


orhas not been proved, and it is the duty of this Court to grant a new 
trial when such error is committed, whether, in its opinion, substantial 
justice ha$ or has not been done by the verdict. The statute, which 
is imperative and must be obeyed, denies to the Supreme Court the 
discretion in this matter in sustaining a verdict rendered in accordance 
with the justice of the case, which it has in other cases, of immaterial 
errors in the charge of the Judge in the Court below. 

2. It is error in the Court to instruct the jury that the witness who has 
the most interest in noticing and remembering the facts about which 
he testifies, is to be preferred. 

8. When property sold is to be delivered on payment of the purchase- 
money, and the vendee tenders it in compliance with the contract, the 
title to the property vests in the purchaser. The rules relative to ten- 
der, in its legal sense, as applicable to a debt, do not apply to an offer 
to pay for goods purchased. 
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4, The sale in this case was a contract, to which the Scaling Ordinance 
of 1865 is applicable, and the parties had the right to give evidence to 
the jury of the kind of currency in which payment was to be made 
the value of the currency at any time, and the value of the cotton sold 
at any time, together with the admissions and conduct of both parties 
to the transaction, and all the facts and circumstances connected with 
it; and it was the province of the jury, when the case was fairly syb. 
mitted to them, to adjust the equities between the parties in accord. 
ance with the power vested in them by the Ordinance above referred to. 


Confederate contract. Tender. Charge of the Court, 
Before Judge Bigspy. Meriwether Superior Court. August. 
Term, 1870. 


Phillips’ petition against Williams averred substantially 
that in said county, in 1863, he bargained with Williams for 
thirty-two thousand pounds of ginned cotton, at twenty-six 
cents per pound, payable in Confederate treasury notes ; that 
he paid $1,000 00 in such currency in cash, and agreed to 
give him his note for the balance, payable in such currency, 
and to furnish bagging and rope for packing the cotton, 
Williams agreeing to gin and pack the cotton, and keep it 
for him, and deliver it upon demand; that he furnished the 
rope and bagging, and gave Williams his note for such 
balance, $7,320 00, on the 22d of August, 1863, pursuant 
to said contract; that he had offered to pay his said note in 
1864, in such currency, and that Williams would not deliver 
the cotton. By amendment there was a count in trover for 
said cotton, averring the conversion to have occurred on the 
1st of November, 1865. The defendant plead the general 
issue, that Phillips had refused to comply with his part of 
the contract ; that it was agreed that Williams should keep 
the cotton as security till said note was paid; that Phillips 
refused to pay the note, and, after due notice, Williams sold 
the cotton; that it brought less than was due on the note, 
and the note was plead as set-off. 

On the trial there was no dispute as to the fact of the bar- 
gain, or of its main terms, except as hereinafter stated. The 
note was taken, due one day after its date, “in Confederate 
treasury notes, or the circulating medium of the country, 
when paid, for value received.” Phillips testified that he 
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signed a paper in blank, to be filled up when Williams should 
find out the exact weight of the cotton, with express orders 
to his agent to fill it up “payable in Confederate treasury 
notes.” The agent testified, that when he delivered the note 
he added the words, “or other circulating medium of the 
country, when paid,” at the request of Williams, supposing 
it meant the same thing as “ payable in Confederate treasury 
notes,” and that Williams at the time told him that the note 
was to be paid in Confederate treasury notes. He also tes- 
tified, that at that date cotton was worth twenty-five or 
twenty-six cents per pound, and afterwards went up to from 
eighty cents to one dollar per pound in such curreney. Phil- 
lips and two other witnesses testified to offers to pay Wil- 
liams the Confederate treasury notes at several times during 
the war, and to demands for the cotton made since the war, 
and to Williams’ refusal to accept the payments, or to make 
the delivery. It was also shown, that since 1863 said cotton 
was taxed by the Confederate States as Phillips’ cotton, and 
that Phillips paid the tax. 

Williams testified, that when the trade was made, cotton 
was selling for forty cents per pound in Confederate currency, 
and that he sold on a credit at’ twenty-six cents per pound 
expressly to get the chance of a better currency, and that it 
was understood that it would not be paid till after the war, 
and that he did not agree to have it paid off in Confederate 
treasury notes; he said he was to hold the cotton till the 
note was paid, and that Phillips never made any demand for 
it till after the war, and then absolutely refused to pay the 
note in gold or greenbacks, which was then the circulating 
medium of the country; that he offered to deliver it to Phil- 
lips after the war, when it was worth forty-three cents per 
pound in United States currency, if Phillips would pay his 
note in said currency, but Phillips refused to do it, and 
then he treated the trade as repudiated, and sold the cotton 
for less than the face of said note; he denied all statements 
inconsistent with these statements, Pending Phillips’ exam- 
ination it became necessary to fix a date. This he did by 
reference to a letter received by him from his, Phillips’, clerk 
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ara 
as to shipping the rope and bagging to Williams, and cop. 
taining the account of the bagging and rope, which Williams 
testified was correct, and this paper was offered in evidence 
by Phillips’ counsel, but the Court ruled it out. 

Defendant’s counsel offered the evidence of Williams’ wife, 
to show what she had heard Phillips and his agents say to 
her husband, and him say to them, touching the demand and 
payment of the notes, ete. Phillips’ counsel objected be. 
cause she was Williams’ wife, but the objection was over. 
ruled, and the evidence went to the jury. 

The Court charged the jury, among other things, as jg 
shown by the motion for new trial and the assignment of 
errors. The jury found for Phillips only $300 00 and costs, 
His counsel moved for a new trial upon the grounds that 
the Court erred in rejecting said letter addressed to Phillips, 
in allowing Mrs. Williams’ evidence to go to the jury, and 
in charging as follows: 1st. If the contract was a contraet 
usually called a Confederate contract, that is, a contract to 
be discharged in Confederate money, then plaintiff might 
make a tender of Confederate money, and if the defendant 
refused to receive it, the note would be discharged ; the ten- 
der must, however, be a legal tender; it must be a tender 
in accordance with the terms of the contract, an unconditional 
tender, a continuing tender; the money must be placed in 
such condition that the creditor could accept it at any time, 
otherwise the effect of the tender is only to suspend the 
interest from the date of the tender. 2d. That if the con- 
tract was that the note was to be discharged in the circulating 
medium of the country, when paid, and that it was not to be 
paid until after the close of the war, then a tender in Con- 
federate’ money would be no tender at all. He must have 
made the tender in pursuance of the agreement, and if, after 
the time of payment arrived, he failed to pay it, it was com- 
petent for the defendant to request plaintiff to pay the note, 
and take the cotton, and if the plaintiff, after the request was 
made for such payment, delayed or refused to make the pay- 
ment within a reasonable time, the defendant would have the 
right to sell the cotton and pay himself. 3d. If you believe, 
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from the evidence, that the contract was made when cotton 
was worth from forty to forty-five cents per pound, and that 
defendant was to receive but twenty-six cents per pound, that 
would be strong evidence that the note was not to be paid in 
Confederate money, but in a different circulating medium. 
4th. That as to credibility, that witness is to be preferred 
who has the most interest in noticing and remembering the 
facts to which he testified. 

Besides these there were several grounds founded upon 
alleged surprise of Phillips at various points in the testimony 
of Williams. But these are not necessary, as this Court does 
not notice them. The other grounds were, that the verdict 
was strongly and decidedly against the weight of the evi- 
dence, ete. The new trial was refused, and error is assigned 
upon each of said grounds, The Judge also charged the 
jury, that if defendant sold the cotton to plaintiff, and accept- 
ed plaintiff’s note in payment of the purchase-money as an 
absolute payment, then the title to the cotton vested in the 
plaintiff, and the defendant held the cotton afterwards as 
plaintiff’s bailee, and defendant was bound to deliver the 
cotton on demand, and if he refused to deliver it, a right of 
action accrued to the plaintiff for the cotton. 2nd. If plain- 
tiff demanded the cotton, it must have been an absolute 
demand without conditions or qualifications. These also 
are assigned as error. 


WituraM Doucuerry, P. L. Mynart, for plaintiff in 
error, said, if the sale was complete, title passed—Ist Par. on 
C., 525-6; 4 B. & C., 948; 13th. Penn. St. R., 146; 14th 
B. Munroe, 413; 6th Dana, 48; Ch. on C., 374, 375; Smith 
on C., 428, 432; 34th Ga. R., 234; if so, the charge as to 
effect of tender was error—Smith on C., 431 and notes; it 
was an offer to comply and not a tender—dth Ga. R., 171; 
14th Ga. R., 185, 137; it was too uncertain a charge—15th 
Ga. R., 285; 21st Ga. R., 310; it was hypothetical—36th 
Ga. R., 86; the charge as to defendant’s right to sell the 
cotton was wrong—Smith on C., 433; it was error to say so 
and so is “strong evidence”—12 Ga. R., 261; defendant’s ° 

VoL, XXxIx—39, 
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wife was incompetent—Gr. on Ev., sec. 334; Irw. Code, see 
3744; the charge as to conflicting witnesses was wrong—Ipy, 
Code, sec. 3820; 1st Starkie on Ev., 518. 


PEeEpLes & STEWART, for defendant, replied, verdicts are 
not lightly set aside—-11lth Ga. R., 203; 21st, 261; 204 
211; 25th, 217; 26th, 524, 560; 19th, 503; 18th, 13; 29th, 
227; 29th, 365; 30th, 112; the cotton being held as collat. 
eral, defendant had a right to sell after notice—Add. on C,, 
263-4; 2 Tenn. R., 63; 5th John., 410; 2 H. Blackstone, 
316; Smith on C., 432-3; Hilliard on 8., 222. 


Browy, C. J. 


One important point in controversy in this case was, 
whether the cotton was to be paid for in Confederate trea- 
sury notes, or whether it was to be paid for after the war, in 
the then currency of the country. Upon this part of the 
case the Court charged the jury as follows: “If you believe 
from the evidence that the contract was made when cotton 
was worth forty or forty-five cents per pound, and that de- 
fendant was to receive only twenty-six cents per pound, that 
would be a strong circumstance to show that the note was not 
to be paid in Confederate money.” ‘This amounts toa charge, 
that, if the jury believe that a particular fact is established 
by the evidence, a certain other fact naturally or necessarily 
follows, or at least it is an intimation by the Court of an opin- 
ion, that if the one fact is established the other is proved. 
We do not pretend to say that the one fact might not very 
naturally be taken as proved when the’other has been estab- 
lished. But we say the Court had no right so to instruct the 
jury, or to intimate any such opinion. + Section 3183 of the 
Code says: “It is error for any or either of the Judges 
of the Superior Courts of this State, in any case, whether 
civil or criminal, or in equity, during its progress, or in his 
charge to the jury, to express, or intimate, his opinion, as to 
what has or has not been proved, or as to the guilt of the 
accused, and should any Judge of said Court violate the pro- 


* visions of this section, such violation shall be held by the 
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Supreme Court to be error, and the decision in such case re- 
versed, and a new trial granted in the Court below, with 
such directions as the Supreme Court may lawfully give.” 

It was urged by the counsel for the defendant in error, 
that this Court has decided, that it will not grant a new trial 
for such errors in the charge of the Court below as are im- 
material, when substantial justice has been done by the ver- 
dict, and that this case is embraced within that ruling. We 
think not. The Code is imperative, that when this error has 
been committed a new trial shall be granted. It matters not 
whether the expression or intimation of the opinion by the 
Judge as to what has been proved be supported by the evi- 
dence or not, or whether it was in fact injurious to the party 
or not, the result is the same. The only question for us to 
consider is, did the Judge express or intimate an opinion, as 
to what had or had not been proved. If so, a new trial 
must be granted. 

2. We think the charge of the Court, that a witness who 
has the most interest in noticing and remembering the facts 
about which he testifies, is to have the preference, was calcu- 
lated to mislead the jury, though it may have been qualified 
ina subsequent part of the charge. It would have been 
better to have instructed the jury, that as between witnesses 
equally credible, they should give the most weight to the tes- 
timony of him who has the best means of knowing the 
facts and the least inducement to misstate or pervert them. 

3. If this had been an action of assumpsit or debt on a 
promissory note, the charge of the Court as to the tender 
might not have been objectionable. But it was an action 
for the non-delivery of the cotton which plaintiff claims he 
purchased from the defendant, which was to be delivered 
when paid for. If the plaintiff’s theory of the case be the 
correct one, and we think it was, the tender amounted only 
to an offer on his part to comply with the terms of the pur- 
chase, and not to an offer to pay a debt which he was bound 
to pay independently of any act to be done by the defendant. 
It follows, therefore, that the portion of the charge in which 
the jury are instructed that it must be a “continuing tender,” — 
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| and that it must be placed in such a condition that the credi. 
| _ tor could accept it at any time, otherwise the effect of the 
1] tender is only to abate the interest from the date of the tender, 
i] was not applicable to the case before the Court. We think 
| this view is sustained by the decision in the case of Bigger 
| I vs. Pace, 5 Georgia, 175. In that case the Court says ; 
| “ Was Biggers bound under the proof in this case to make 
| what might be considered a strictly technical tender in order 
to maintain this suit? We think not. The delivery of the 
corn and the payment of the money, were to be done at the 
same time. They were concurrent conditions to be simal- 
taneously performed. And the doctrine is, that if one party } 
is ready and willing and offers to perform, and the other will 

not, the first is discharged from performance of his part and 

may maintain an action against the other.” 

In the conflict of testimony which we find in this record, 
we do not undertake to say what sort of currency should 
have been offered by Phillips, or when it should have been 
4 ’ offered, in compliance with his part of the contract, to give 
| him a right of action against Williams for non-compliance 
on his part. We only say that the title to the cotton vested 
in Phillips when the particular cotton sold was designated 
and identified as the lot embraced in the contract and when 
Phillips offered, if he ever did, to pay the amount agreed 
upon in the currency intended by the parties to the contract. 

We think the Court should have so instructed the jury, and 
left them to apply the evidence and say whether the terms 
of the contract had been complied with by the plaintiff. If 
so, the title to the cotton vested in him, otherwise it did not. 

4. But in either view of this case the contract was still | 
what we commonly call a Confederate contract. It was made | 
during the war, and within the period of time covered by 
what is known as the Scaling Ordinance of the Convention 
of 1865, and it matters not whether the title to the cotton 
vested in Phillips or remained in Williams, or whether this 
is properly an action on the case for damages for the non- 
delivery of the cotton, or an action of trover for its recovery, 
the Ordinance still applies. In either case the parties had 
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the right to give in evidence to the jury the kind of cur- 
rency in which the payment for the cotton was to be made, 
and the value of it at any time, and the value of the cotton 
at any time, together with all the admissions and acts of the 

arties, and all the other facts and circumstances connected 
with the whole transaction from first to last, and it was the 
right and duty of the jury acting under the evidence, after 
having the case fully and fairly submitted to them by the 
Court to adjust the equities, the whole equities, between these 
parties. 

As we have laid down the rule governing the wife’s testi- 
mony under the Act of 1866, in the case of Jackson vs. Jack- 
son, decided at this term, we deem it unnecessary to repeat 


it here. 
Let the judgment be reversed, and a new trial be granted. 





P. & G. T. Dopp, plaintiffs in error, vs. THomas C. May- 
SON, defendant in error. 


1. A receipt in full against a merchant’s account is not conclusive evi- 
dence of a full settlement between the parties and may be rebutted by 
satisfactory evidence that an item in the account was left out by acci- 
dent, mistake, or the like. 

2. When the receipt was given by the book-keeper, after reference to the 
ledger, and it was afterwards claimed that a barrel of sugar, which 
had been delivered by the Clerk to the defendant, was left out by mis- 
take, because the entries upon the blotter for the day on which it was 
delivered had not been transferred to the ledger, and the defendant 
swore he paid for the sugar, when he got it, and both members of the 
firm, and all their clerks, swore, each, that he did not pay it to him, 
and the ledger was admitted in evidence without objection, and the 
plaintiffs offered their blotter in evidence, in corroboration of their 
testimony, to show that the barrel of sugar was charged upon it, and 
the book-keeper was ready and offered to swear that the entry was made 
at the time the sugar was delivered: Held, That it was error in the 
Court to reject the blotter, and refuse to let it go in evidence to the 


jury. 


Certioravi. Verdict contrary to evidence. Before Judge 
Pope. Fulton Superior Court. May Term, 1869. 
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P. & G. T. Dodd sued Mayson, in the Justice’s Court, for 
the price of a barrel of sugar. Mayson obtained a verdigt 
and an appeal was entered. On the appeal trial, Mr. Howell, 
one of plaintiff’s clerks, testified to the sale of the sugar, its 
price and the date of the sale. What the date was, does not 
appear. Mayson then testified, that at said time he bought 
the sugar and a barrel of flour, but upon second thought 
concluded not to take the flour, had it put back, and then 
went to the railing enclosing the book-keeper’s desk, and 
saying, “here, I will pay you fur the sugar,” laid down the 
money on the railing and walked out; that a few days after. 
wards Howell presented plaintiff’s account against him, which 
had stood for some time, but because it was not full, had no 
items, credit, etc., he did not pay it, but asked Howell to have 
the book-keeper make it out in full; after that, he went to 
the store and the book-keeper presented his account: “To 
balance on merchandize to date, 18th April, 1867, $12 70,” 
and he paid it and took it receipted ; he said he did not re- 
member who was inside said railing at the time of the first 
payment, though several men were there, nor could he swear 
that the attention of any one of them was given to his leaving 
the money there. Said receipt was read in evidence. In rebut- 
tal the book-keeper testified that Mayson did not pay him, 
that the receipt was for entries from the ledger, and that the 
sugar was not in it, because it had not been posted from the 
blotter into the ledger. They then offered in evidence the 
blotter and ledger. The ledger was allowed but the blotter 
was rejected. This blotter showed on the date of said salea 
barrel of flour and one of sugar charged to Mayson with an 
erasure of the flour, and plaintiff offered to show by the book- 
keeper that he made these entries and this erasure on the blot- 
ter at the time of the sale, and made the erasure because Howell 
told him Mayson would not take the flour. This evidence 
was rejected. Said plaintiffs and each of their other clerks 
testified that Mayson never paid either of them for the sugar. 

‘The Justice charged the jury, that Mayson’s putting the 
money on the railing, would be no payment unless he gave 
the money to plaintiffs, or one of their clerks or agents, in 
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such a way that such person saw the money, and understood 
that it was in payment. The jury found for the defendant. 
Plaintiffs’ counsel sued out a certiorari, averring that the 
Justice erred in rejecting said evidence, and because the ver- 
dict was strongly and decidedly against the weight of the 
evidence. The Judge below, after argument had, dismissed 
the certiorari, and that is assigned as error. 


Hittyver & Brotuer, for plaintiff in error, cited 25th 
Ga. R., 586-—7-8-9. 


L. J. GLENN & Son, for defendant, cited, as to disturbing 
verdicts, Irwin’s Code, sec. 3666; 20 Ga. R., 50; 37th, 102, 
188, 235, 258, 459; 36th, 246, 332, 595; 29th, 628; 38th 
129; 30th, 690; 20th, 365; Irwin’s Code, sec. 3724, as to 
admissibility of blotter, etc., and 245th Ga. R., 568, as to de 
minimis lex non curat. 


Brown, C. J. 


1. It is a well settled rule of law that a receipt in full of 
a merchant’s account is not conclusive, but it may be rebutted 
by evidence which satisfies the Court and jury that an item 
of the account was left out by accident, mistake, or the like. 

2. It was not denied in this case that the receipt in full 
was genuine, and was given by the book-keeper of the plain- 
tiffs. But it was insisted that it was given under a misap- 
prehension of the facts, and that a barrel of sugar which 
was not embraced in the account, to which the receipt was 
intended to apply, was left out by mistake, growing out of 
the fact that the entries upon the blotter of the day on which 
the sugar was delivered had not been transferred to the ledger. 
The defendant swore that when he got the sugar, he went 
to the railing around the book-keeper’s desk, near the door, 
and saying, “here, I will pay you for the sugar,” he laid the 
money on the railing and came out. On cross-examination 
he stated that he could not remember who were there at the 
book-keeper’s desk when he laid the money on the railing ; 
there were several men inside the railing, near the desk, 
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but he could not name one of them, and could not swear 
positively that the attention of any man connected with the 
house of plaintiffs was called to the money when he laid it 
on the railing. 

To rebut this evidence of payment, as well as the receipt, 
each of the partners of the firm, and all their clerks, were 
sworn as witnesses for plaintiff, and each testified that defend- 
ant did not pay him for the barrel of sugar. The book- 
keeper (Mr. Ford) swore that the items in the receipted 
account were taken from the ledger, and that the reason the 
item of one barrel of sugar did not appear on the account 
was, because that item had not been posted from the blotter 
to the ledger. The ledger was then tendered in evidence to 
show that at the time the receipt was given to defendant the 
sales of the day on which the barrel of sugar was shown to 
have been bought, had not been posted from the blotter to the 
ledger. The correctness of the entries being sworn to by 
Ford, the book-keeper, the Court permitted the ledger to go 
in evidence to the jury. Plaintiffs then offered in evidence 
the blotter to show that on the day on which the barrel of 
sugar was shown to have been bought, there was upon it an 
entry of a barrel of sugar and a barrel of flour, and that the 
item of one barrel of flour was erased with red ink, and 
offered to prove by Ford that the entry was made at the time 
the goods were purchased ; that he first entered the two items, 
the barrel of flour, and the barrel of sugar, that a moment 
or two after he made the entry, Howell, the salesman, told 
him the barrel of flour had been returned, and he immediately 
drew a red ink mark across the item, “one barrel of flour.” 
The Court ruled out, both the blotter and this evidence of 
Ford, as to the time when the entry was made, and refused 
to permit the jury to consider either. We think this was 
error. 

No objection had been made to the introduction of the 
ledger, on the ground that plaintiffs had not shown that they 
kept correct books, and it had gone in evidence to the jury. 
The blotter was the book of “original entries,” and we can 
see no reason why the ledger should have been admitted and 
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the blotter excluded. Indeed, we think both should have 
gone to the jury, together with the evidence of all the wit- 
nesses who had been sworn, and that Ford should have been 
permitted to testify as to the time when the entry was made 
upon the blotter and the circumstances under which it was 
made, in connection with his statement that he did not receive 
payment for the barrel of sugar at that or any other time. 
As the question in dispute in this case was, whether the 
sugar was paid for on delivery, and the evidence was in 
conflict, I see no reason why the entry made by the book- 
keeper upon the blotter at the time of the purchase was not 
admissible in corroboration of the evidence of the salesman 
and book-keeper, as part of the ves geste. In any event, we 
are all agreed that the Justice’s Court erred in rejecting the 
evidence, and the Superior Court erred in dismissing the 
certiorari. We therefore reverse the judgment of the Supe- 
rior Court, and direct that a new trial be ordered in the 


Justice’s Court. 
Judgment reversed. 





C. WALLACE, Superintendent Western and Atlantic Railroad, 
plaintiff in error, vs. Joun T, ALFORD, defendant in error. 


1. The State is not liable for contracts made, or acts done, or property 
seized, by the officers commanding the Federal armies, or by persons 
appointed by them, during the occupation of her territory, or any part 
thereof, prior or subsequent to the surrender, till a Provisional Gov- 
ernor had been appointed for her by the President of the United States, 
and he had entered upon the discharge of the duties of his office. 

2 The Western and Atlantic Railroad is not liable to pay for cross-ties 
taken from a citizen and used in the reconstruction of the road, by a 
person appointed by General Wilson to superintend and repair the 
road, prior to the appointment of Provisional Governor Johnson, 
unless the State assumes such liability by Act of her Legislature, or by 
some agent duly authorized by the Legislatare to assume the liability 
for her. A ratification of the acts of such officer, acting under 
authority of the United States, by a subsequent Governor or superin- 
tendent, without legislative sanction, would not bind the road or the 


State. 
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8. The repair of the Western and Atlantic Railroad and the rebuilding of 
portions of it, by order of General Wilson, to open communication 
with the West, to obtain supplies for the large cavalry force, with which 
for a time, he occupied and controlled the State, is “matter of public 
knowledge,’’ of which, as well as of the public history of military 
operations in the State, the Courts will take judicial notice. 

4, The title to personal property taken by authority of the United States 
for public use, vests in the United States, and if such property, after 
it was seized, was used for the repair of the Western and Atlantic 
Railroad for military purposes, the person for whom it was taken must 
look to the United States, and not to the State for compensation, 
unless the State has subsequently assumed the responsibility. 


Army seizures, etc. Western and Atlantic Railroad, ete, 
Demurrer. Decided by Judge Pope. Fulton Superior 
Court, May Term, 1869. 


The petition of Alford against Wallace, as Superintendent 
of the Western and Atlantic Railroad, contained the follow- 
ing averments: On the 20th of May, 1865, “ when one 
John W. Glenn was, by appointment of General J. C. Wil- 
son, (commanding the armies of the United States in the 
State of Georgia, and being then, de facto, the Chief Execu- 
tive authority therein) the Superintendent of the Western 
and Atlantic Railroad, he, the said Glenn, being, then and 
there, to-wit: at Atlanta, in the county aforesaid, in the ac- 
tual and undisputed discharge of the duties of said office, and 
having full control of all the property and servants of said 
railroad,” being the same servants, for the space of two years, 
employed by George D. Phillips, former Superintendent, con- 
tinuing under Glenn their accustomed duties, in obedience to 
the orders of Glenn, said servants took cross-ties, worth $425, 
which belonged to Alford, and put them into the bed of said 
railroad for use and service therein, and that on the 25th of 
September, 1865, when said railroad was turned over to the 
civil authorities, the cross-ties were still of said value, and 
were being so used, and yet said Wallace, on the 15th of 
February, 1867, refused either to give up said cross-ties or 
to pay for them. 

A second count was trover, for the same tics, in the usual 
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form, charging Wallace, as Superintendent, with having con- 
verted them on said day in 1867. The first count was amend- 
ed by averring that Glenn’s said appointment was lawful, 
necessary and proper, that Glenn, while acting as de facto 
Superintendent, with the other servants of said railroad, re- 
built said road trom Atlanta to Marietta (it having been de- 
stroyed by the contending armies,) repaired the wells and 
cisterns, built temporary shops at Atlanta, “in the name and 
service and for the use of the State,” at a cost of, say, $50,000 
in procuring material and labor from many persons, includ- 
ing Alford, a portion of which sum, say $35,000 was ad- 
vanced by the United States, and the claims of such of said 
persons as were unpaid (including Alford) were referred to 
the State of Georgia for payment when the road should be 
returned to said Stateand had not been adjusted at that time, 
to-wit: when, in September, 1865, said road was turned over 
to the civil authorities under James Johnson, Provisional 
Governor; that then, “the State received said railroad and 
took the benefit of the repairs done on the same by said Glenn 
and other servants as aforesaid, including the use and service 
of said cross-ties, and refunded to the said United States the 
several sums advanced by them as aforesaid, to pay various 
items of expenses incurred under said Glenn, going to make up 
said sum of thirty-five thousand dollars, and the said defend- 
ant used and appropriated, to the service of the same, a very 
large quantity of lumber, belting, paints and oils, hardware 
and other materials” of the value of, say five thousand dol- 
lars, “bought by said Glenn, for the service of said road,” 
paid for the offices rented by said Glenn, and paid a large 
number of the servants hired by Glenn, and said defendant 
“with a full knowledge of the facts aforesaid, ratified and 
confirmed the agency of said Glenn and other servants of 
the road, which ratification was made by Provisional Gover- 
nor Johnson, and the Superintendent and servants and em- 
ployees under him, and the said ratification was reaffirmed, 
and the acts of said Glenn, as Superintendent of said railroad, 
recognized and satisfied by each Executive of the State and 
each Superintendent of said road from that time down to 
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and including the present Executive of the State and Super. 
intendent of said road, and the several Executives and Super- 
intendents aforesaid recognizing said Glenn as Superintendent 
of said road by adopting acts and contracts, as such,” in the 
original and amended petition described, by means whereof 
Wallace, as Superintendent, became liable to pay Alford for 
said cross-ties. 

The defendant’s counsel said this petition was insufficient 
in law, because it did not state what were the acts of the rat- 
ification of the various officers of the State mentioned ; be- 
cause Glenn was not Superintendent of the Western and At- 
lantic Railroad, and had no authority to bind it by his acts, 
and because the various officers mentioned had no authority 
to ratify the acts of John W. Glenn, and for other minor 
reasons in the record, but not pressed here. The demurrer 
was overruled and this is assigned as error. 


P. L. Mynatt, for plaintiff in error, said Glenn was not 
Superintendent. Irw. Code, sec. 972. Said officers could 
not ratify his acts so as to sustain this suit, Walker vs. Spul- 
lock, 23 Ga. R., 486; Dobbins vs. P. & A. R. R. Co., 37 
Ga. R., 260. 


Hittyer & Bro., L. J. GARTRELL, for defendant, cited 
Vattel’s L. of N., 389; Reconstruction Acts, as to the offi- 
cers of W. & A. R. R., and their powers, Irw’s Code, secs, 
972-977 inclusive, 982 to 985 inclusive, 986 to 990 inclu- 
sive, 991 to 996 inclusive; as to de facto officers, Irw’s Code, 
sec. 120, 3711, 9th Mass. R., 231; 9th Wend., 17; Sth 
Wend., 231; 3 John., 431; 15th Mass., 170-180 ; Andrews’ 
R., 263; 23 Cal. R., 314; assumpsit is implied from use of 
the cross-ties and refusal to pay for them, 15th Ind. R., 142; 
18th Maine R., 15; 38th N. H., 431; 5th Peck, 488; 4 
Mass., 515; 2 Peters, 144, and cases cited; 2d Am. L. Cases, 
746, and cases cited ; 6th Maine, 391; 10th Maine, 429; 11th 
Maine, 371; 12th Maine, 162; 11 Barr, 252; 2nd Redf. on 
Railways, 115; 2 Wallace, 645 ; 14 Barb., 662 ; 1 Hill, 176; 
2nd Kerwan, 170; 17th Vermont, 533; as to ratification, 
Irw’s Code, secs. 2158, 2168; 1st Kelly, 428; 7th Cranch, 
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300; 19th John., 59; Story on Agency, 242, 244, 253; 12th 
N. H. R., 236-7; 21st Wend., 296; 19th Peck, 511; 13th 
Ga. R., 46; assent of corporations, 1 Peck, 297 ; 21 Wend., 
296; 12 Wheat, 64-70, 74; 19 Peck, 511; 14th John., 119; 
Grant on Cor., 305; Story on Agency, sec. 53, 250, 251; 7 
Simm’s Chan., 337; 1 Mylne & Craig, 65Q. 


Browy, C. J. 


The demurrer admits all the allegations in this declaration 
that are well pleaded. The substance of the allegations is, 
that General Wilson, while he occupied the State as military 
commander, with his forces, on the 20th of May, 1865, which 
was during the period between the surrender and the appoint- 
ment of Provisional Governor Johnson, by the President, 
appointed Major Glenn to take charge of the Western and 
Atlantic Railroad, as Superintendent, and to repair the same, 
aud that the old officers and servants who were on the road 
under George D. Phillips, former Superintendent, remained 
in position under Major Glenn; that Glenn sent an engine 
and cars to DeKalb county, and seized a large lot of cross- 
ties, the property of the plaintiff, and carried them and laid 
them down on the road bed, where they still were in possession 
of the road at the commencement of this action, as good as 
when taken from the plaintiff, and that the road keeps them 
and refuses to pay for them. It is also alleged, that the Uni- 
ted States government paid some $35,000 of the amount ex- 
pended or falling due, during the time the road was controlled 
by Major Glenn, which the State refunded, and that all the 
subsequent Superintendents of the road, and Governors of 
the State, have ratified the acts of Major Glenn, ete. But 
there is no allegation that the Legislation has recognized or 
ratified the acts of Major Glenn to any extent beyond the pay- 
ments already made. ~ 

Under this state of facts, is the road liable to pay for the 
cross-ties taken from the plaintiff? We think not. While 
we admit the liability of the State, the more especially in 
view of her repeated acts of ratification, to pay all debts 
contracted by Provisional Governor Johnson, appointed for 











614 SUPREME COURT OF GEORGIA. 





Wallace, sup’t, vs. Alford. 





her, by the President of the United States, we deny her lig- 
bility for contracts made, or acts done, or property seized by 
the officers commanding the Federal armies, or persons ap- 
pointed by them, during the occupation of her territory or any 
part thereof, prior, or subsequent to the surrender of the Con- 
federate armies, till a Provisional Governor had been ap- 
pointed for her, by the President, and he had entered upon 
the discharge of the duties of his office. The contrary doc- 
trine would make the State liable to pay for all damages 
done to citizens, by General Sherman’sarmy, while he occupied 
the State with a hostile force, and for all cotton burnt by his or 
General Wilson’s forces, and for all property taken and used by 
them, when they did not pretend to act for the State, or as her 
agents or officers, but as officers of the United States, in hos- 
lity to the State. 

2. As the State Road is the property of the State, and its 
incomes are part of her revenue, we hold that the road is 
not liable for the lot of cross-ties mentioned in this declara- 
tion unless the State by her Legislature, or by some agent 
authorized by the Legislature, has assumed such liability. 
No ratification of the acts of a military commander or his 
servants done under such circumstances, which may have 
been made by the Superintendent of the road, or the Exe- 
cutive of the State, can bind the State, and make this a 
debt due by her, unless the Executive or Superintendent is 
authorized by proper legislation to make such ratification. 
If the Governor or Superintendent may bind the State by 
such ratification without authority from the Legislature, they 
may bind her for all losses incurred by the action of the 
Federal armies in the State, which position will hardly be 
seriously urged. It is said in the argument that there was 
a contract between the State and the Federal government, by 
which, after the appointment of Provisional Governor John- 
son, the road was turned over to the State and she agréed 
to pay the Government certain sums expended on the road, 
etc. Ifso, the State is bound by her agreement, if made by 
competent authority, and if she agreed to pay this claim, or 
any other, she is liable and bound to meet her obligation in 
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good faith. Her liability in such case would grow, not out 
of the nature of the transaction, but out of the contract. But 
no such contract is shown by this record, and therefore no 
such liability appears in this case. 

3. It is part of the public history of the times that Gen- 
eral Wilson, in May, 1865, occupied and controlled the State 
with a large cavalry force, and that the supplies in the State 
were so far exhausted by the ravages of war, and the drafts 
made by the two armies, which had for months confronted 
each other upon her territory, that it was a military ne- 
cessity for him to repair the Western and Atlantic Rail- 
road as speedily as possible, and thereby re-open commu- 
nication with the West, whence he might draw necessary 
supplies. This is a “ matter of public knowledge” of which, 
as well as of the public history of military operations in the 
State, the Courts will take judicial notice. In re-opening 
the road, General Wilson was not the agent of the State, nor 
was it his object to serve the State. He was an officer of the 
United States, in command of a portion of its army, and he 
acted under its authority alone, and for the promotion of its 
objects. 

4, The order given to General Wilson by the Government 
to open the road, carried with it the authority to take and 
use such private property as might be necessary for that 
purpose. The cross-ties taken from the defendant in error, 
were personal property, and were suitable and necessary. 
When they were seized by the agent of the Government, the 
title vested in the United States, and that Government and 
not the State became liable to pay just compensation to the 
owner. I understand this to be the ruling of the Courts of 
the United States in reference to all property seized by the 
army for the Government during the war. The case of 
Coolidge vs. Guthrie, tried in the United States Circuit Court 
for the Southern district of Ohio, was an action of trover for 
the recovery of a lot of cotton or its value. The plaintiff 
was a citizen of Arkansas, and his cotton was seized in 1862 
by General Curtis, commanding an army of the United 
States, who, at the time, held possession of the town of 
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Helena, in said State. The cotton was seized on farms jp 
the neighborhood of Helena, and brought into. that place, 
and there sold to the defendant, who took it to New York 
and there sold it. ‘The case was tried by Mr. Justice Swayne, 
who gave judgment for the defendant on the following 
grounds : 

First, that the Court had no jurisdiction of the case, the 
seizure being an act of war; and this defence was admissible 
under the general issue. Second, the property having been 
seized and firmly held as booty, the title of the hostile owner 
became extinct, and his remedy, if any, is against the Govern- 
ment, and not against the party to whom it was sold. Am. 
L., Rev. Vol. 3, p. 582. 

If it can be shown, that the State in her settlement with 
the United States government undertook to settle this claim, 
she is liable; if not, the plaintiff’s claim is against the United 
States. And the appeal, if any, is made tothe State for com- 
pensation, must be left to the Legislature and not to the 
Courts. 

The fact that the old officers of the road, who had held 
positions under the late Superintendent, held on under Major 
Glenn, can make no difference, as they had no control over 
the road. They acted under the military order ot General 
Wilson and not under the authority of the State. 

Judgment reversed. 
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C. WALLACE, Superintendent Western and Atlantic Rail 
road, plaintiff in error, vs. JosepH R. Matruews, de- 


fendant in error. 


1. When a party to a suit pending makes an admission, for the purpose 
of‘ saving the other party the expense and trouble of getting up the 
evidence on certain points, and afterwards discovers he has, by inad- 
vertance, or mistake, admitted facts which are not true or which it is 
proper for him to controvert, he may, by notice to the other party with- 
draw the admission, and put his adversary on proof of the facts: 
Provided, there is sufficient time after the withdrawal of the admis- 
sion for the preparation of the case, and the other party has not been 
injured thereby, as by the death of a witness whose testimony would 
have been taken but for the admission or other like cause. 

2. A common carrier cannot dispute the title of the person delivering the 
goods for shipment by setting up adverse title in himself, or in third 
persons, which is not being enforced against him. 

3. When a person desiring to ship cotton, soon after the termination of 
the war, when the Western and Atlantic Railroad had but little rolling 
stock and refused to ship except upon contracts limiting its liability, 
and the agents of the connecting line, knowing the facts, had the same 
kind of receipts, containing a contract to limit liability, which were 
used by the Western and Atlantic Railroad, and said agents were also 
the agents of the shipper, who procured a blank receipt from them 
and filled it up himself, and carried it to the depot agent of said road, 
and got him to sign the receipt as prepared by the shipper, and to ship 
the cotton: Held, that this was an express contract by which the 
shipper as well as the road is bound, as both parties had a fair oppor- 
tunity to understand its terms, when it was entered into by them, and 
both acted upon it and agreed to be bound by it. 


Evidence. Common-carriers, Before Judge Popr. Ful- 
ton Superior Court. May Term, 1869. 


On the 11th of November, 1865, the Western and Atlan- 
tic Railroad agent received for shipment certain cotton, and 
gave therefor a receipt, as follows : 

“ Western and Atlantic, East Tennessee and Georgia, Virginia 
and Tennessee, and Orange and Alexandria Railroads. 
THROUGH FREIGHT LINE CONTRACT. 

Route by rail as above, and per steamer to New York. 

ATLANTA, GA., November 11, 1865. 

Received of Elliott & Jarnegan, consigned to Ober, Nan- 

son & Co., New York, the following described packages, in 
VoL, xxx1x—40, 
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apparent good order, (contents and value unknown, ) con- 
signed as marked in the margin, to be transported over the 
line of this road to the Company’s station at its terminus, 
and delivered in like good order to the consignees or owners 
at said station, or to such company or carriers (if the same 
are to be forwarded beyond said station) whose line may be 
considered a part of the route, to the place of destination of 
said goods or packages, it being distinctly understood that 
the responsibility of this Company as a common-carrier shall 
cease at the station where delivered to such person or carrier; 
but it guarantees that the rate of freight for the transporta- 
tion of said packages from Atlanta to New York shall not 
exceed ten 75-000 dollars per bale and charges advanced by 
this company: Provided, that no carrier or company form- 
ing a part of the line over which said freight is to be trans- 
ported, will be responsible for damages, or detention at its 
terminus, or beyond on any part of the line, arising from any 
accumulation or over-pressure of business, upon the following 
conditions: The owner or consignee to pay freight or charges 
as per specified rates upon the goods as they arrive. Time 
not guaranteed. Freight carried by this Company must be 
removed from the station during business hours, on the day 
of its arrival, or it will be stored at the owner’s risk and ex- 
pense, and in the event of its destruction or damage, from 
any cause while in the depot of the Company, it is agreed 
that the Company shall not be liable to pay any damage 
therefor. It is agreed and is a part of the consideration of 
this contract, that the Company will not be responsible for 
leakage of liquids, breakage of glass or queensware, the 
injury or breakage of looking-glasses, glass show-cases, pic- 
ture-frames, stove-castings or hollow-ware, nor for injury to 
the hidden contents of packages, nor for the loss of weight 
or otherwise, of grain and coffee in bags, or rice in tierces, 
nor for the decay of perishable articles, nor for damages 
arising to any article caused from the effects of heat or cold, 
nor for the loss of nuts in bags, or lemons or oranges in boxes, 
unless covered by canvass, or loss or damage to goods occa- 
sioned by providential causes, or by fire from any cause 


ee 











ATLANTA, DECEMBER TERM, 1869. 619 





Wallace, sup’t, vs. Matthews. 








whatever, while in transit or at stations, The Company will 
not be responsible for damage in tobacco, unless it is proved 
to have accrued during the time of its transit over this road, 
and of this, notice must be given within thirty hours after 
the arrival of the same. Freight to be paid on the weight 
by the Company’s scales. This Company not responsible 
for accidents or delays from unavoidable causes, The re- 
sponsibility of this Company as carriers to terminate on the 
delivery of the freight as per this bill of lading to the com- 
pany whose line may be considered a part of the route to the 
place of destination of said goods or packages. In the event 
of the loss of any property for which the carriers may be 
responsible under this bill of lading, the value or cost of 
the same at the point and time of shipment, is to govern the 
settlement for the same. And in case of loss or damage of 
any of the goods named in this bill of lading, for which this 
Company may be liable, it is agreed and understood that 
they may have the benefit of any insurance effected by or on 
account of the owner of said goods. Flour barrels and all 
packages subject to unnecessary cooperage, gun-powder and 
friction matches, not carried. This receipt to be presented 
without alteration or erasure. 

















No. | ARTICLES, | ~ Marks, | Sarp to WercH. 
Forty-seven bales of cotton, W. M. 
part in bad order. 
' No. 308. N. Y. 
| Original. | | 





B. B. AMOS, Agent, 
Per Van Epps.”’ 





Twenty-three bales of this cotton were never delivered to 
Ober, Nanson & Co., and on the 6th of January, 1869, Joseph 
R. Matthews brought assumpsit against said railroad as a 
common-carrier, for its value, in one count declaring that it 
should have delivered it to consignees in New York and did 
not, and in another that it should have delivered it to the 
connecting road at Dalton, Georgia, and that it did not. On 
the 7th of January, 1869, Campbell Wallace, then Super- 
intendent of said railroad, delivered to plaintiff’s attorney a 











ee 


620 SUPREME COURT OF GEORGIA. 





Wallace, sup’t, vs. Matthews. 





written admission, signed by him as such Superintendent, as 
follows : 

“With the understanding that I, the defendant, shall 
have the same right that is hereby given to the plaintiff— 
to take other testimony in the cause above stated (Joseph 
R. Matthews vs. C. Wallace, Superintendent Western and 
Atlantic Railroad—Assumpsit, in Fulton Superior Court,) 
in order to save expense, trouble and costs of proving the 
following facts, about which there is no dispute, we hereby 
admit the same, and will not controvert the truth of them on 
the trial of said cause; that is to say: We admit the hand- 
writing of B. B. Amos, agent, to the receipt dated 11th 
November, 1865 ; that said forty-seven bales of cotton therein 
mentioned belonged to said plaintiff; that they were received 
by said defendant for shipment; that twenty-three bales of 
the same were destroyed by fire, while in possession of said 
defendant as a common-carrier; that the said twenty-three 
bales weighed twelve thousand and twenty-six (12026,) 
pounds, worth, at Atlanta, on said day, forty-two and 86-100 
(42 86-100) cents per pound; that the plaintiff had paid 
that price for it in cash, to-wit, the sum of five thousand one 
hundred and fifty-four and 34-100 ($5,154.34) dollars on that 
day ; that it was worth the same amount in Dalton, at the 
time it ought to have been delivered there, plus the freight 
to Dalton, which was dollars per bale; and further, we 
admit that a demand for settlement was made in terms of 
the law, and settlement refused.” ‘ 

The only plea filed was the general issue. Plaintiff ob- 
tained a verdict on the 11th November, 1867, for $5,154 34, 
with interest and cost, and defendant appealed. 

On the 25th of December, 1867, defendant’s attorneys gave 
notice to plaintiff’s attorneys that said admission “is with- 
drawn, and hereafter the defendant does not agree thereto,” 
and on the same day, plaintiff’s attorneys replied, that they 
would insist upon said admission “as binding on defendant 
as evidence,” and would object to its withdrawal. On the 
appeal trial, in June, 1869, plaintiff’s attorneys offered in 
evidence said admissions. : 
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Defendant’s counsel produced the notice of withdrawal and 
objected to the admissions as evidence, upon the grounds that 
they had been withdrawn, and because Wallace had no au- 
thority to make such admissions, “he being only agent or 
trustee.” Plaintiff’s counsel produced their reply to the no- 
tice of withdrawal, and stated in their place, to the Judge, 
that the admission was made in presence of defendant’s 
counsel (which was not disputed,) and the Court overruled 
the objection and the admission was read to the jury. Plain- 
tiff’s counsel also read in evidence written admissions made 
by defendant’s attorneys, on the 4th of January, 1868, in 
which they admitted all the facts admitted by Wallace, ex- 
cept that the cotton belonged to plaintiff, that defendant re- 
ceived it for shipment and that twenty-three bales of it were 
destroyed by fire while in possession of defendant as a com- 
mon-carrier. 

It was shown by the testimony of plaintiff, that he deliv- 
ered the cotton and took the receipt, that nothing was said 
to him by the person signing and delivering the receipt about 
any special contract releasing the defendant from accounta- 
bility for loss by fire; the loss of the cotton by fire or other- 
wise was not the subject of conversation; he shipped his 
cotton in the name of Elliott & Jarnigan, made out this re- 
ceipt himself in their names, and got it signed by the agent 
of the defendant; and he testified that the lost cotton was 
worth $5,464 99, at the date of shipment. As there was no 
controversy as to the failure of the defendant to deliver said 
twenty-three bales to the connecting railroad at Dalton, or as 
to the burning of the cotton, the evidence on these points is 
not material to an understanding of the opinion. Elliott, of 
the firm of Elliott & Jarnigan, testified that his firm was en- 
gaged in shipping cotton as agents of the East Tennessee and 
Georgia Railroad and connecting roads, comprising a line 
from Alexandria, Virginia, to Atlanta, Georgia, and were 
employed by the Superintendent of the East Tennessee and 
Georgia Railroad, who was acting as agent of the Virginia 
route, their duty was to solicit shipments over said route and 
ship the cotton, and they were paid by the connecting roads 
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from Alexandria, Virginia, to Dalton, Georgia; that they 
were not the agents of the owners; that said firm name was 
used in said receipt because the cotten came to Atlanta, con- 
signed to said firm, and Matthews happened to be in Atlanta, 
and attended to it himself to prevent delay ; that neither 
witness nor his firm made any contract with defendant to 
keep defendant harmless from fire, and that his firm refused 
to ship cotton over said road at the owner’s risk. Here 
plaintiff rested his case. 

The defendant’s attorney read in evidence another set of 
interrogatories for plaintiff, in which he testified that the cot- 
ton lost cost him forty-three cents per pound, that he had 
never been paid for it, directly or indirectly ; that he con- 
signed much cotton to Ober, Nanson & Co., in 1865, and 
that they paid the freights on all received by them ; that he 
shipped the said twenty-three bales in person, and the agent 
of defendant knew no one in the transaction but himself; 
that Elliott & Jarnigan had no interest in the cotton, and 
that he used their bill of lading simply because plaintiff had 
no blanks of his own; he took the receipt knowing nothing 
of the notice of defendant that cotton would not be received 
unless it was insured ; never heard of such notice nor saw 
the same before or at the time of said shipment, nor was his 
attention called to it by any one. He testified also, that 
without reference to any such requirements by defendant, his 
uncle, William Matthews, in whose name the account was kept 
with Ober, Nanson & Co., and who, with plaintiff, shared in 
the profits of the cotton bought by plaintiff that season, had 
said twenty-three bales of cotton endorsed upon his ( Wil- 
liams’) open policy with the Pacific Insurance Company ; he 
paid the premium and charged it in his account with plain- 
tiff; that William Matthews had a right under said open 
policy to have endorsed on it any property in which he, 
William, had any interest, or in which he was concerned as 
factor or otherwise. The following statement of said witness 
was objected to and excluded by the Court: “William 
Matthews, my uncle, who was a commission merchant resid- 
ing at that time in the city of St. Louis, Missouri, had an 
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open policy with the Pacific Insurance Company of said city 
(of which Company said William Matthews was the Presi- 
dent) and had the twenty-three bales of cotton in question 
endorsed on _ hapen policy in said company, for “ whom it 
might concern,” as he did all the shipments of cotton which 
I made that year from the State of Georgia; some time in the 
month of February, 1867, ‘William Matthews suspended 
payment, and being indebted to the said Pacific Insurance 
Company, he, some time in March, A. D. 1867, transferred 
the claim for the loss of the twenty-three bales of cotton in 
question to said insurance company, and soon after adjusted 
the loss of the same with said company; the amount he so 
adjusted was $5,750, being the amount for which said twen- 
ty-three bales of cotton were insured.” 

Defendant’s attorneys read, in evidence, said receipt given 
for the cotton, which plaintiff had produced under notice. 
Defendant’s counsel then introduced the interrogatories of 
Martin H. Dooley, as follows : 

“T am now (March 24th, 1868) Roadmaster of the West- 
ern and Atlantic Railroad. In November, 1865, I was 
Roadmaster, Master of Transportation and Piacnsaten of 
said road. I held the three last named positions from the 
25th of September, 1865, to the 1st of April, 1866. I have 
held the position of Roadmaster and line of road Paymaster 
from 1859 until the present time. The rolling stock of said 
road was in very bad condition in November, 1865. There 
were few of the cars, scarcely any, but were broken in some 
way, holes in them, doors off, ete., and the reason of this 
was the hauling of troops, from the time Johnson’s army was 
at Missionary Ridge, in the fall of 1863, and the hard 
wearing service under the military authority when refugeeing 
with them. When Atlanta fell, for about fifteen months, 
the latter part of which time, from the 10th of May, 1865, 
they were under the control of the United States military 
authorities, and no repairs whatever made on them. On the 
25th of September, 1865, the road with its equipments was 
turned over to Col. Robert Baugh, as Superintendent ap- 
pointed by Provisional Governor, James Johnson. There 
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was then no money, no shops, or means of any kind to repair 
the road or its rolling stock, the shops and depots having 
(all the shops and nearly all the depots) been burned by one 
army or the other during the previous military operations, 
From the 25th of September, 1865, to the 11th or 12th of 
November thereafter, the officers or authorities of the road 
were wholly unable to make the necessary repairs of the cars 
so as to make them safe from fire or other casualty. From 
the facts above given, the rolling stock of the road, including 
the freight cars, having gotten into such low condition, from 
causes which the road or its officers or employees could not 
avoid, and from the want of money, shops, men, or other 
facilities, I think the state of things mentioned, as to in- 
security of freight cars enquired of, as well as other matters 
relating to insufficient or unreliable equipment, could not 
have been avoided by the road or its officers or employees, 
especially at any time prior to the 11th or 12th of Novem- 
ber, 1865, or in fact for some months thereafter. A great 
work like that, when there is such a variety of means 
required, taking money, men and time to perfect—so great 
a work cannot be done in a month or other limited time. 
We commenced the shipment of cotton over the road some 
time in the month of October of that year (1865.) Can not 
give the exact day without referring to the books of the road. 
The demand for shipment of cotton during the months of Oc- 
tober and November, and for some time after, was very heavy. 
Our facilities for shipping cotton were very poor, for the 
reason above stated. Neither the engines nor cars were safe 
to ship cotton at the time, and we so informed shippers when 
applied to, but the road was compelled to take it from the 
necessity of the times, other roads being in the same con- 
dition. I do not know what the cause of the demand for 
shipment of cotton, whether it was the high price of cotton, 
or the scarcity of money. It may be in some measure ac- 
counted for from the fact that there had been a war and 
blockade, and the means of transportation closed for some 
years, and when the opportunity, poor as it was, was again 
opened, it naturally came forward very freely. The defend- 
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ant was in bad condition for the shipment of cotton, as before 
stated. The condition of the road called for caution in the 
reception of cotton, as well as other freights, more particularly 
cotton, as more liable to fire, and in the then condition of the 
cars, more exposed to fire than usual. The terms upon which 
cotton was received were that, in addition to the customary 
requisites as to delivery and payment of freight, the shipper 
had to endorse on the bill of lading that he had insured his 
property against fire, and it was the custom of the road and 
its shipping agents to require compliance with this rule. 
Elliott & Jarnegan, a firm doing business in Atlanta, were 
shipping a good deal of cotton at that time. They shipped 
for a large number of parties who forwarded through them. 
They were considered the general forwarding agents for the 
East Tennessee and Virginia route. Mr. Elliott was the 
member of the firm who was giving personal attention prin- 
cipally to this business, Jarnegan acting in it to a less extent. 
I had a conversation with Elliott shortly after the cotton in 
question was burned, in which I told him that I would not 
risk the flat cars by shipping cotton on them, although there 
was no risk to the road for the cotton, the parties having 
that insured, but he said he would risk the cotton on flat 
cars if I would ship it, and insisted on shipping on those 
cars when others were not to be had, it being understood in 
this conversation that the risk of the loss of the cotton by fire 
was on the insurance companies, but I told him the road 
would lose the cars, and I would let no more go on flat cars. 
After this he continued to ship whenever box cars could be 
had, shipping on the terms above mentioned, until the bridges 
were washed away on the 25th of December. Made no con- 
tract with Elliott & Jarnegan, other than the terms above 
mentioned for all shippers. If any special contract was 
made with them, it was not done by me. No special agree- 
ment with them, except as with all other shippers, requiring 
them to sign the bill of lading as above stated, that is true 
so faras I know. The custom was to give receipts in ac- 
cordance with said bills of lading and take such receipts, 
down to the time the bridges were washed away, as above 
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stated. No other special contract than this that I know of 
The best idea that I can give of the kind of receipts, oy 
rather bills of lading, which were at that time accustomed to 
to be made out and signed by the agent and endorsed by the 
shipper, and sent forward with the cotton, I present, to be 
attached to my answer, a form filled out and used in another 
case, as a specimen, and which came back with a claim for 
damage, and. which is in the form usual at that time.” 

This exhibit is exactly like the receipt aforesaid, except 
that the consignee was different, and it was dated 9th of De- 
cember, 1865, and opposite the signature of B. B. Amos, 
agent, were these words, “insured by owner in consignee’s 
open policy, No. 1702, for account of John Thomas.” 

Doo ey testified, that he did not know that any special 
contract was made by Elliott & Jarnigan, “unless they signed 
the bills of lading mentioned ; the original bill of lading with 
the certificate of the party on the back, that he had insured 
as before stated, was accustomed to be sent forward with the 
cotton; and he gave noreceipts for freight shipped, that was 
the business of the depot agents or their assistants.” 

Defendant’s attorney read in evidence interrogatories for 
one of the firm of Ober, Nanson & Co., and several of their 
business men. OBER testified, that his firm had a general 
understanding with William Matthews that he would insure 
for their benefit their interest in all goods by him shipped to 
them, but that he did not know that any insurance on said 
lost cotton was paid to any one, or that any policy was taken 
upon it; that his firm advanced the money with which these 
twenty-three bales of cotton were bought, to William Mat- 
thews, with the understanding that he would consign the cot- 
ton to them ; that Elliott & Jarnigan were only forwarders, 
and that plaintiff was only William Matthews’ agent, to buy 
the cotton. 

The business men of Ober, Nanson & Co. testified, that 
Joseph R. Matthews, promised Ober, Nanson & Co., that 
when he collected the money for the lost cotton he would 
send it to them, and that the arrangement as to buying cotton 
was this: Ober, Nanson & Co. advanced money to William 
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Matthews, with the understanding that he would buy cotton 
with it and consign it to them, that they would sell it and 
retain out of the proceeds their advances, commissions, in- 
terest, charges, etc. 

Defendant’s attorney read in evidence answers of the fire- 
man, who testified to the burning of the cotton, and said that 
four other persons were present at the time, one of whom is 
dead, another is gone to parts unknown,-and the other names 
he could not remember. 

P. L. Mynatr testified for the defendant that Ober, Nan- 
son & Co., had notified Campbell Wallace, former Superin- 
tendent, not to pay Matthews for the cotton, because it be- 
longed to them, Ober, Nanson & Co. This was more than 
a year ago. Witness was in New York and saw Ober, 
Nanson & Co. They wished him to sue the defendant for 
them for the loss of said cotton. He told them that he 
could not be employed by them, and recommended that they 
employ N. J. Hammond. 

Plaintiff then introduced N. J. HAmMmonp, who testified 
that Joseph R. Matthews employed A. W. Hammond & Son 
to bring this suit ; that Joseph R. Matthews did not claim 
the exclusive interest in said cotton, but that this suit was 
progressing for the benefit of all persons interested in the 
cotton, suit being brought in Joseph R. Matthews’ nameas the 
shipper because witness thought it the proper plan ; that wit- 
ness represented also whatever interest the Pacific Insurance 
Company had in the cotton; that Ober, Nanson & Co. had 
tried to employ him to sue for them after this suit was 
brought, but witness suggested that possibly they and Joseph 
R. Matthews might differ, and that they had better have an- 
other attorney. They employed Colonel Hopkins, and when 
he examined the cause and knew for what purpose it was pro- 
ceeding, he was satisfied to let the case progress and look to 
the recovery of it, and so he and witness agreed. 

Hopkins testified that he represented Ober, Nanson & Co., 
and had agreed, as Mr. Hammond testified, and a recovery 
here would satisfy their claim. Upon cross-examination, he 
said he had long before made a demand of settlement from 
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the Superintendent of the Western and Atlantic Railroad 
but had never followed it up. 

This was all the evidence. The defendant requested the 
Judge to charge the jury as follows: 

“Tf the cotton was lost without fault on the part of the 
road or its employees, because of defects in the cars produced 
by the war, which no human efforts, skill or foresight could 
have avoided or remedied, then the defendant is not liable, 

“Tf it appears that the title to the cotton in question is not 
in the plaintiff, but in somebody else, then the plaintiff can. 
not recover. 

“The statement or stipulation in the receipt, that the in- 
surance was to inure to the benefit of the road, is not a stip. 
ulation limiting the liability of a common-carrier, and there- 
fore good and valid. 

“Tf the plaintiff prepared and presented the receipt to the 
company, he is bound by the stipulations in the receipt, and 
a loss by fire, without negligence or fault on the part of the 
carrier, will not fall upon the carrier, if provided against in 
the receipt.” 

The Judge refused so to charge the jury, but charged 
among other things, not excepted to, that if the evidence 
showed that the defendant received the cotton in question 
from plaintiff, he could not afterwards dispute the title of 
plaintiff, or his right to recover, by setting up title to third 
persons, which is not being enforced against him, but if it 
was being enforced, then he might dispute plaintiff’s title. 
The jury found for the plaintiff for $5,171 18, with interest, 
from the third of January, 1867, and costs. 

Defendant’s counsel moved for a new trial, upon the grounds 
that the Court erred—first, in not rejecting said admissions 
of defendant ; second, in rejecting said evidence as to insur- 
ance; third, fourth, fifth and sixth, in refusing to charge as 
requested; seventh, in charging as he did, and because the 
verdict was against evidence, etc., ete. The Court refused a 
new trial, and that is assigned as error. 
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Smrpson and Farrow, P. L. Mynart, for plaintiff in 
error, said Western and Atlantic Railroad was not a com- 
mon-carrier, Irwin’s Code, sec. 2042, 23d Ga. R., 436, 37, 
210; until the Code common-carriers could limit liability 
in receipts, 21st Ga. R., 526 ; Wallace’s admissions were 
not admissible, Irwin’s Code, sec. 972, 3731, 15th Ga. R., 
357, Ist Phil. on Ev., 373 and note 230, Ib. 225, note p. 
376, Ib. 366 of notes; especially after notice of withdrawal, 
40. & P., (19 E.C. I.,) 166; the evidence of insurance was 
admissible, 19th How. U.S. R., 317, 13th Metcalf, 99, 17th 
Mass. 613, to show that plaintiff cannot recover in his own 
name; the Court should have charged as requested as to de- 
fective cars, ete., 34th Ga. R., 335; the charge that title was 
immaterial was error, Irwin’s Code, secs. 3192, 3193, 1st Ch. 
Plead.; the clause as to assurance was not limiting liability 
as carrier; plaintiffs preparing receipt makes “special accept- 
ance,” 37th Ga. R., 111. 


A. W. Hammonp & Son, for defendant, replied, that 
Wallace’s admissions were admissible, Irwin’s Code, secs. 
3731, 975, 3734, 12th Ga. R., 179, 11th, 434, 18th, 687, 
690, Ist Gr. Ev., sec 186, p. 244, 28th Ga. 317, 36th Ga. R. 
669; as to “special acceptance” by carrier, 34th Ga. R., 320, 
36th, 532, 37th, 111, 38th, 37th, 519, and notice must be 
given to shipper, Ang. on L. of C., secs. 247-8; payment of 
insurance to shipper does not protect carrier, 20th Ga. R., 
87, 10th Rich. L. R., 113, 13th Metcalf, 99, lst Am. R. R.C., 
414, 22, N. Y. 355, Ang. on Ins. 111 note, 118 note, 7th 
Cush. R. I., 16th Wend., 397, 39th Ga., Pope vs. Gerrad ; 
there was no plea but general issue, Irwin’s Code, secs. 2806, 
2807, 2858, 2861 incl. 295, 3504; the shipper was proper 
plaintiff, Irwin’s Code, secs. 2050, 2162, 3192, Ang. on L. 
of C., secs. 492-3 et seg., 497, 499, 501, 28th E. C. L. R., 
542, 6th How. (U. S.) R., 380, 21st Howard, 289, 5 Bur- 
rows, 2680, 1 D. & E. R., 659, 1st John R. 221, 2d Gr. on 
Ey., sec, 212, Ang. on C., sec. 493, 2 C. M. & R. R., 660; 
bailee recovers for owner, and having special property owner 


need not be party, 3 How. U.S. R., 577, Burke vs. Steel, 
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by this Court, this term ; under general issue, objection as to 
parties, can not be heard, 27th Ga, R. 116. 


Browy, C. J. 


1. We see no good reason why the defendant in the Court 
below, should not have been permitted to withdraw the ad- 
missions made by him, simply to save the other party the ex- 
pense and trouble of getting up the testimony; if it be dis. 
covered that they had been made by inadvertance, or mistake, 
or for any other reason, were not true: Provided, there was 
sufficient time after the withdrawal for the plaintiff to pre. 
pare his case for trial. But this would not be permitted if 
the plaintiff would be injured by anything that occurred 
while he relied upon the admission, as in case of the death of 
an important witness, whose testimony he would otherwise 
have procured, or the like. This ruling is confined to the 
class of cases now under consideration, and does not apply to 
admissions made in the ordinary transactions of life which 
are governed by well known rules of evidence. 

2. As Matthews, the plaintiff, delivered the cotton to the 
Western and Atlantic Railroad, for shipment, the road will 
not be permitted to dispute his title in this action, by setting 
up title in third persons, which is not being enforced against 
it. Revised Code, section 2050. 

3. But the important point in the defence set up by the 
road to this suit, remains to be considered. Was there an 
express contract entered into between the road and Matthews, 
the plaintiff, limiting the liability of the road as a common- 
carrier? After an attentive examination of this record, we 
are satisfied there was, and that the rights of these parties 
must be governed by that contract. 

Mr. Dooley, an officer of the road, swears in substance, that 
such was the dilapidated condition of the rolling-stock of the 
road, growing out of the war, then very recently closed, that 
with the means that could be commanded within the limited 
time which had transpired, insecurity of freights shipped on 
the road could not have been avoided by the road, or its offi- 
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vers, or employees, and that the work of repair was so great 
that it could not be done within a month or other limited 
time. And in connection with this testimony of Mr. Dooley, 
it must be remembered that the road had been turned over 
to the officers of the State, by the military, a very short time 
before this shipment was made. Mr. Dooley also testifies, 
that Elliott & Jarnigan knew the condition of the road and 
its rolling-stock, and that they were shipping a good deal of 
cotton at that time. They shipped for a large number of 
parties who forwarded through them, and that in a conver- 
sation with Elliott a short time after this lot of cotton was 
burnt, he, Dooley refused to risk the flat cars to ship cotton, 
although there was no risk to the road for the cotton, the par- 
ties having that insured. Elliott said he would risk the cot- 
ton on flat cars, and insisted on shipping on those cars, when 
others were not to be had, it being understood at the time 
that the risk of the cotton was on the insurance companies, 
But, says Dooley, I told him the road would lose the cars, 
and I would not let any more go on flat cars. After this he 
continued to ship whenever box-cars could be had, ete. 

Dooley also annexes to his answers the form of a receipt, 
or special contract used by the Western and Atlantic Railroad 
at that time in its shipments, which is a copy of the one used 
in this case, and a copy of the receipts which Elliott & Jar- 
nigan, as agents of the Tennessee roads, running a through 
line in connection with the State Road used in their ship- 
ments, for persons who sent cotton to them to be shipped over 
that line. It is an established fact, therefore, that Elliott & 
' Jarnigan knew the condition of the road, and of its rolling- 
stock, and knew that its officers refused to make shipments 
without a contract limiting their liability, and knew that the 
form of receipt used by the road, and kept by them as agents 
of the connecting roads, making together with the Western 
and Atlantic Road the through line, was intended to be used 
as the evidence of the express contract, limiting the liability 
of the road as therein specified, and that among other things 
in case the cotton shipped were burnt on the line of the road, 
or at its stations, it was not to be liable. 
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Thus the matter stood as between Elliott & Jarnigan and 
the road. Let us next enquire what relation Matthews bore 
to these parties, and what were his means of knowing the 
facts. Elliott, in his testimony, says, “he thinks that the 
plaintiff (Matthews) took the receipt in the firm name of 
Elliott & Jarnigan. Said firm name was used because the 
cotton came here (to Atlanta) from West Point, consigned to 
Elliott & Jarnigan, and Matthews happened to be in Atlanta 
and attended to it himself, to prevent delay.” 

This shows that Elliott & Jarnigan were not only the 
agents of the through line of roads, to solicit shipments, and 
knew the terms upon which cotton was shipped over that 
line, but they were also the agents of Matthews, the plaintiff, 
who consigned his cotton to them for shipment, and had it 
shipped in their name, This is confirmed by Matthews, who 
swears that all the cotton he shipped by said railroad was 
shipped in the name of Elliott & Jarnigan. Then there can 
be no controversy about the fact, that Matthews, by his agents, 
through whom he shipped his cotton, had notice of the con- 
dition of the road, and of the terms on which it received cot- 
ton for shipment. 

But we are not compelled to rest the case here. We have 
still stronger evidence that Matthews had notice of the con- 
dition of affairs, and agreed to the express contract contained 
in this receipt limiting the liability of the road in case of 
destruction by fire, ete. He says, in his answers, “I made 
out the bills of lading myself, in their name (the name of 
Elliott & Jarnigan, from whom he got the blanks,) and got 
them signed by the bill-of-lading clerk of the railroad.” 

I need not multiply quotations from the evidence. Here 
is an express admission under oath made by the party him- 
self, that he made out the bills of lading and got the agent of 
the road tosign them. He may in a subsequent examination 
deny his knowledge of the terms upon which the road was 
shipping cotton at that time, or of the contents of the receipt, 
but it cannot avail him. The law charges him with know- 
ledge of the contents of the contract, used by his own agents, 
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and filled up by himself, and carried by him to the agent of 
the road for signature. 

Upon these facts as already stated, we hold that the receipt 
in this case was the written evidence of an express contract, 
between the plaintiff and the road, by which its liability was 
to be limited as specified in the receipt. 

Taking this view of the rights of these parties, it becomes 
unnecessary to notice the other points made in the bill of ex- 
ceptions. ‘The matter of insurance as well as the loss by fire, 
are provided for in the written contract, and the Court and 
jury on the next trial, will have no difficulty in arriving at a 


correct conclusion as to the rights and liability of the road 


under the contract. 

It may be proper to remark, that there is a clear distinc- 
tion between the case made by this record, and the cases of 
Purcell, Newby, and others, against the Southern Express 
Company, cited in the brief of the counsel for the defendant 
inerror. In no one of those cases was the receipt prepared 
by the person shipping the goods and tendered to the com- 
pany for signature. Nor does it appear in any one of them 
that the shipper did in fact have actual notice of the contents 
of the receipt given for the goods, 

In the Southern Express Company vs. Purcell, 37 Ga. 103, 
which may be said to be the most thoroughly considered of 
the cases referred to, Warner, C. J., says: “The defendant’s 
liability as a common-carrier is regulated by law upon 
grounds of public policy, and he can not be permitted by his 
own act to limit the effect and operation of that law, and 
thereby defeat the public policy.” Again, he says: “ But 
the common-carrier and the shipper may enter into an ex- 
press contract, ouiside of the receipt given for the goods, in 
regard to the carrier’s liability, and then both parties having 
a fair opportunity to understand the terms of the contract 
will be governed by it.” 

This language fairly construed, in reference to the case 
made by the record then before the Court, simply means 
that while the carrier cannot, by any act of his own, to which 
the other party does not consent, limit his liability, the par- 

VoL. xxx1x—4l. 
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ties may make an express contract for that purpose, and if 
they both have a fair opportunity to understand the terms of 
the contract entered into, they are bound by it. 

Here both parties had that fair opportunity. The carrier 
did not limit its liability by its own act alone, but by the con- 
sent of the shipper. Nobody was entrapped or deceived, 
The shipper made out such written contract as he was satis. 
fied with, and carried it to the agent of the road, who signed 
it, and we hold that he is bound by it. 

In the case of the York Company vs. The Illinois Centra] 
Railroad Company, 3d Wallace’s Reports, 107, the Supreme 
Court of the United States have wnanimously held that; } 
“ The common law liability of a common-carrier for the safe | 
carriage of goods may be limited and qualified by special 
contract with the owner; provided such special contract do 
: not attempt to cover losses by negligence or misconduct,” 
Thus, when a contract for the transportation of cotton from 
f Memphis to Boston was in the form of a bill of lading, con- 
| taining a clause exempting the carrier from liability for 
| losses by fire, and the cotton was destroyed by fire, the exemp- 
tion was held sufficient to protect the carrier, the fire not 
having been occasioned by any want of due care on his part. 

In this case the receipt was in the usual form, with a limi- 
tation of liability in the following words, “fire and the una- 
voidable dangers of the river only excepted.” The shipper 
was examined by interrogatories, and annexed a copy of the 
receipt to his answers, in which he swore that the cotton was 
shipped on the steamer belonging to the Company before the 
bills were signed ; that he had not examined the bills ; that his 
attention was not called to the fire clause,and that his firm had 
no authority to ship for their principals with that exemp- | 
tion. Mr. Justice Field, delivering the opinion of the Court, 
says: ‘ Nor do we perceive any good reason, on principle, 
why parties should not be permitted to contract for a limited 
responsibility. ‘The transaction concerns them only, it in- 
volves simply rights of property, and the public can have no 
interest in requiring the responsibility of insurance to accom- 
pany the service of transportation in face of a special agree- 
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ment for its relinquishment. By the special agreement the 
carrier becomes, with reference to the particular transaction, 
an ordinary bailee and private carrier for hire.” 

Again he says: “ But when such stipulation is made out, 
and it does not cover losses from negligence or misconduct, 
we can perceive no just reason for refusing its recognition 
and enforcement.” 

To avoid misapprehension it is proper to state, that this 
decision recognizes the doctrine that a common-carrier is 
bound to receive goods tendered to him in his line of busi- 
ness, for shipment, and he is liable to a suit for damages for 
refusing to take them. He cannot screen himself from lia- 
bility by any general or special notice, nor can he coerce the 
owner to yield assent to a limitation of responsibility by 
making exhorbitant charges when such assent is refused. 
But he may, with the assent of the owner, make a special 
contract in the face of the receipt, which will limit his lia- 
bility. This is the doctrine maintained by the unanimous 
judgment of the Supreme Court of the United States, in the 
last case decided by it, which involved this question. 

We put our judgment, however, upon the facts of this 
case, which are clearly distinguishable from the cases decided 
by this Court, which were claimed as authority by counsel for 
the defendant in error. 

Judgment reversed. 
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THE Rome RarLtRoaD Company, plaintiff in error, ys, 
ANDREW M. Sioan, defendant in error. 


1. When freights received by one railruad, is to be carried over conneet- 
ing roads, in the car on which it is shipped, without heing trans-shipped 
to the cars of the connecting road, the liability of the connecting road 
does not commence, till the car is delivered to, and received by the 
latter, and the first road is liable to the shipper till it shows such de. 
livery. 

2. If the receipt or bill of lading were lost, and the evidence showed that 
the cotton was shipped at Rome, and consigned to Augusta, and was 
burnt at Kingston, where the Rome road connects with the Western 
and Atlantic Railroad, it is not sufficient cause for a new trial, that the 
Court charged the jury that the Rome road might bind itself to carry 
the cotton beyond its terminus; but that such contract would not be 
presumed, and it must be shown by proof, that there was an express 
contract to carry beyond Kingston, or the Rome road would not be 
liable. 

3. The verdict will not be set aside as excessive, when the value of the 
cotton at the time of shipment was proved in Confederate money only, 
without proving the value of the Confederate money; but it was shown 
to have been received at par, in payment of debts, and that land could 
then be purchased with it, almost as low as it could at other times in 
lawful money, and the verdict was for a much smaller sum than the 
cotton was proved to have been worth in Confederate money when 
shipped. 

4, While the measure of damages, is the value of the cotton at the point 
of destination, the defendant has no cause of complaint that the proof 
is confined to the value of the cotton at the point of shipment, or the 
place where it was burnt on the line of the road; as goods are pre 
sumed to be worth as much or more, at the place of destination, than 
at the point of shipment, till that presumption is rebutted by proof. 


Common-carriers. New trial. Before Honorable J. J. 
WRIGHT, an attorney, presiding by consent. Floyd Superior 
Court. July Term, 1869. 


Sloan sued the Rome Railroad Company, as a common 
carrier, for twenty-four bales of cotton consigned to Clayton 
& Phinizy, Augusta, Georgia. One count averred that said 
Company undertook to deliver it to the Western and Atlantic 
Railroad at Kingston, Georgia; the other that the delivery 
was to be in Atlanta, Georgia; and the value, in each, was 
averred to be $6,000 00, without fixing any place for such 
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valuation. The Judge being related to the parties, an attor- 
ney was made Judge pro hae vice, by consent. That the cot- 
ton was marked as aforesaid ‘and received by said Company, 
and burnt at Kingston, Georgia, and that its road connected 
with the Western and Atlantic Railroad at Kingston, were 
uncontradicted. So much of the evidence as is material to 
an understanding of the opinion is substantially as follows: 
Sloan testified that he shipped the cotton from Rome, Georgia, 
to be transported to Augusta, Georgia, and took a receipt 
from the Rome Railroad Company for the cotton shipped as 
aforesaid, which receipt was burned when the Federal army 
was in Rome. Fifteen of the bales weighed five hundred 
and fifty pounds each, the others were of usual weight ; cot- 
ton was worth in 1863 from fifty to sixty cents per pound in 
Confederate currency. Stephens, who was then agent of said 
Company and of the Western and Atlantic Railroad at 
Kingston, testified, that when the cotton came to Kingston 
it was in a stock car, next to the engine, and sparks of fire 
were falling over it like hail and lodging between the bales ; 
fearing that the cotton would burn, he told the conductor 
that he would not receive the cotton, and did not receive it 
from said Company; his orders were positive’ to receive no 
cotton for the Western and Atlantic Railroad in such order; 
he refused to accept the freight list, and it was slipped under 
the door next morning. 

The cotton was burned about three hours after it arrived 
and after the car containing it had been put upon the side- 
ling of the Western and Atlantic Railroad, where, by cus- 
tom, through freight from said Company was usually delivered 
to the Western and Atlantic Railroad. There was other 
evidence to show how the wind was blowing, the position of 
the sideling with regard to the main track of the Western 
and Atlantic Railroad, and the times when its trains usually 
passed, with a view to show that the fire could not have been 
from said trains. The warehouseman who shipped the cot- 
ton, testified, that the point of delivery, on the part of said 
Company, was at Kingston; that the cotton was low mid- 
dling grade, and averaged from four hundred and eighty to 
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five hundred pounds per bale, in his opinion; that such cot- 
ton was then worth forty to forty-five cents per pound in 
Confederate currency ; that it was worth the same in green- 
backs, but there was no market for cotton in greenbacks in 
the Confederacy, Confederate money there being the only cur- 
rency. Here the plaintiff rested the cause. 

For the detendant it was shown that the receipts which 
said Company at that time gave, stated that the freight would 
be delivered to the Western and Atlantic Railroad at Kings- 
ston, and that the putting of the car on said sideling was, and 
long had been, the customary way of making delivery to the 
Western and Atlantic Railroad. Evidence was also intro- 
duced, such as the plaintiff had anticipated, tending to show 
that the fire came from some passing engine on the Western 
and Atlantic Railroad. 

The conductor, who made such delivery, said that the 
agent was out when he arrived, and he put the slip through 
a hole in his door, made for that purpose, and the refusal of 
the agent to receive the cotton was denied; at least the wit- 
ness said he did not recollect any such conversation. He 
further testified, that the cotton was in a Western and Atlan- 
tic Railroad box car, which had been sent to Rome for said 
cotton. 

J. B. Peck, Master of Transportation of the Western and 
Atlantic Railroad, testified, that if a car was loaded to go 
through, it was always considered by the railroad as delivered 
when it was placed on said side-track, and other witnesses 
corroborated this as the custom as to delivery. 

The President of said Company testified, that such cotton 
was then worth from forty to forty-four cents per pound in 
Confederate currency ; that there was no other currency here 
then, and it was much depreciated. He further said, that 
the Company collected its freight at Kingston, and only con- 
tracted to deliver to the Western and Atlantic Railroad there. 
Another witness testified that Confederate money was received 
at par at that time; for the purposes of trade it was worth 
more than to buy gold with it, gold had an artificial value; 
some time after corn sold for $5 00 per bushel, though it was 
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worth from $200 to $2 50 per bushel at the time of the 
burning, and land was bought and sold in several instances 
for but little more than it would bring in greenbacks, It was 
also shown that the Western and Atlantic Railroad had also 
been sued for this cotton, and that one verdict had been ren- 
dered in its favor. 

The Court charged the jury, among other things, that they 
should ascertain from the evidence whether the Company un- 
dertook to carry the.cotton beyond its own terminus ; but that 
to make the defendant liable for loss on a connecting road, 
there must be an express contract or facts proven amounting 
to an express contract or understanding to carry and deliver 
beyond its terminus; that if the Company undertook to carry 
the cotton to Kingston only, and there delivered it to the 
Western and Atlantic Railroad, according to plaintiff’s direc- 
tions, or the custom of the trade, and the connecting road 
had received the goods as in good order, the defendant was 
no longer liable. The measure of damages is the value of the 
cotton at the time and place of its destruction, or at any place 
from the point of shipment to the place for delivery, plus 
interest. 

The jury found for the plaintiff for $3,339 84. A new 
trial was moved for, upon the grounds that the verdict was 
contrary to law, ete., against the weight of the evidence, etc., 
because the charge as to any contract to deliver beyond King- 
ston was hypothetical, and as to the measure of damages, was 
erroneous, because there was no evidence of the value of the 
cotton at Augusta, Georgia. The new trial was refused, and 
that is assigned as error on said grounds, 


W. Akin, Printup & Foucue, for plaintiff in error. 


Harvey & Scort, for defendant. 
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: Brown, C. J. 


1, The evidence is in conflict in this case, as to the delivery 
of the cotton shipped by the Rome Railroad Company, to the 
| Western and Atlantic Railroad, at Kingston. Mr. Stephens, 
| who was the agent of both roads at that point, swears that 
it was not delivered to the Western and Atlantic Railroad, 
and that, as agent of that road, he refused to receive it, be- 
; cause it was shipped in a stock car, and the sparks were fall- 
ing on it, from the engine, when it arrived at Kingston. He 
also states that he had positive orders from the authorities of 
| the State Road to act as he did, in such cases. In this case, ) 
| the receipt or bill of lading was lost, but the presumption is, 
that the Rome Railroad Company received the cotton in good 
| order. Having received it for shipment to Augusta, if there 
were no special contract to be liable beyond their terminus, 
they were only liable till they had delivered the cotton to the 
connecting road and it had been received by the latter, when 
the liability of the one ceased and the other commenced. 
But as there is a dispute about the fact of the delivery, and 
as the cotton was to be shipped through, on the car which 
came from Rome, without being trans-shipped to another car 
when turned over to the connecting road, the question of de- | 
livery was one of fact for the jury, and as the evidence was 
in conflict, we do not feel at liberty to disturb their verdict. 

2. The plaintiff in error complains that the charge of the 
Court as to a special contract to carry the cotton through to 
Augusta was erroneous, because there was no evidence to sup- 
port it. Weadmit that the evidence may not be very strong, 
but as the receipt had been lost or destroyed, and as both 
the shipper and the agent of the road swore the cotton was | 
to be transported from Rome to Augusta, we cannot say there 
was no evidence on that point. In any event, as the cotton 

was burnt at the terminus of the Rome Road, we are unable 
to see how the defendant was damaged by the charge, that 
the Rome Road might bind itself to carry the cotton through 
to Augusta, but that such contract could not be presumed, 
1 - and that it must be shown by proof, that there was an ex- 





et eae See Oe inh eee te oh RS 























ATLANTA, DECEMBER TERM, 1869. 641 





The Rome Railroad Company vs. Sloan. 





press contract to carry beyond Kingston, or the road would 
not be liable. 

3. It is further objected, that the verdict was excessive, 
because the value of the cotton at the time of shipment was 
proved in Confederate money only, and there was no proof 
of the value of Confederate money. It is true the value of 
Confederate money in gold was not proved. But there is 
proof that it had value at that time ; that it was used at par 
in the payment of debts, that corn was worth two dollars 
and fifty cents per bushel, and that land sold in several in- 
stances for Confederate money for but little more than it now 
brings in greenbacks. As the verdict is for a much smaller 
sum than the cotton was proved to have been worth in Con- 
federate money, and as the value of the Gonfederate money, 
though not shown by the gold standard, was shown in com- 
parison with other property, we do not feel at liberty to dis- 
turb the verdict on this ground. When the value of cotton 
in Confederate money had been shown, and it was further 
testified, that it was worth par in payment of debts, etc., 
this was sufficient to cast the onus on the defendant, if it de- 
sired to controvert its value as estimated by the comparisons 
made by the plaintiff’s witnesses. 

4, The charge of the Court as to the measure of damages 
is also complained of. The rule laid down by this Court, in 
Cooper vs. Young, 22 Ga., 271, and in Taylor & Co. vs. 
Collier, 26 Ga., 122, is: that if a common-carrier fails to 
deliver goods accoraing to contract, and they are lost, he is 
liable for the value of the goods at the place of destination, 
at which he engaged to deliver them, deducting the freight. 
While plaintiff in error denies that the Rome Railroad Com- 
pany made any special contract to deliver the cotton at Au- 
gusta, and insists that the Company was only bound to deliver 
it at Kingston, they say the proof as to its value in estimating 
the damages, should have been confined to its value at that 
time, in Augusta, and as there is no evidence as to the value 
of cotton in Augusta, there should have been no recovery. 
Admit that the plaintiff would have been entitled to recover 
what was most probably the higher price of cotton at Augus- 
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ta, if he had proved it, and it follows that he lost that ad- 
vantage by failing to make the proof. But we do not think 
that a good reason why he may not recover the lower price 
which it bore at Rome. We think it safe to lay down the 
rule, that the commodity shipped, is presumed to be worth 
as much, at the point of destination, as it is at the place of 
shipment. In fact it is generally worth more. If it were 
not so, there would be no inducement to ship. And the law 
allows the owner of the goods the benefit of that increased 
price, in case they are not delivered, if he chooses to avail 
himself of it by proof. But if he fail to do so, and only 
proves the value at the place of shipment, which is not re- 
butted by the defendant, the latter is not injured, and has no 
just cause of complaint. Indeed he is presumed to be bene- 
fitted by the plaintiff’s neglect to make the proof and insist 
upon the full measure of his rights. 

There were numerous charges asked, and given or refused 
by the Court in this case. But we do not think it necessaty 
to go into a detailed notice of them. The points considered 
fully dispose of all the grounds taken in the motion for a 
new trial, and the ruling of the Court upon that motion, was 
all that was excepted to, and assigned as error in this Court. 

Judgment affirmed. 
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Joun BaBeEr and wife, plaintiff in error, vs. Jounx Woops, 
administrator, defendant in error. 


The returns made by an administrator to the Ordinary and approved by 
him, are not conclusive. But where the administrator had made his 
return, and the guardian of minor legatees filed objections to it, and 
charged mismanagement and unfairness in the return, in this, that the 
administrator credited himself with Confederate bonds, in which he 
had invested Confederate notes received before the passage of the Act 
of the Legislature, authorizing administrators to receive Confederate 
Treasury notes, and the Ordinary cited the administrator to answer to 
the charge, and he came into the Court of Ordinary, and made his 
showing, and the Court of Ordinary, on the hearing, passed an order 
that said return be disallowed and that the administrator be required 
immediately to make another return, including in said return good 
currency instead of the Confederate currency, and no appeal was taken 
from this judgment of the Court of Ordinary: Held, that it became 
conclusive as to the point in issue, and the administrator will not be 
heard to set up the same item for loss of Confederate currency in the 
subsequent return, which he is required to make. If the judgment of 
the Court on his first return was erroneous, and he was unwilling to be 
bound by it, he should have appealed from it. Having failed todo so, 
he cannot now be heard to controvert its correctness. 


Administrator’s returns. Res adjudicata. Before Judge 
Parrott. Catoosa Superior Court. March Term, 1869. 


Woods was administrator of John Gray, deceased. Mrs. 
Baber, formerly his widow, was the guardian of John Gray’s 
minor heirs. On the 5th of June, 1866, she, as such guard- 
ian, complained to the Ordinary that Woods was mismanag- 
ing said estate, and had made no returns, and obtained an 
order from the Ordinary for Woods to appear and settle with 
her. In answer to said rule, in August, 1866, Woods made 
his return, as administrator, and claimed therein as one item 
for his discharge, $392 53, collected in Confederate currency. 
Mrs. Baber objected to this return, averring that said sum 
was collected by Woods, in par currency, and not in said cur- 
rency. At November Term, 1866, of the Court of Ordinary, 
this issue was tried, and the Ordinary found and adjudged 
that said return was incorrect, in so far as related to the cur- 
rency in which said sum was collected, and ordere.t Woods to 
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make, at once, another return, putting good currency, in lieu 
| of Confederate currency. Nothing more was done at that 
time. 

In March, 1869, Woods made another and final return for 
i 1864, 1865, 1866 and 1867, in which he charged himself 
| with a balance of $393, from his first return (the date of 
which is not mentioned) and discharged himself by various 
credits, the last of which was, “balance on file, $288,” mean- 
ing in Confederate currency. To this last return, Mrs. Baber, 
i with her husband, filed a caveat, averring that the assets of 
| said estate came into Woods’ hands in good currency, prior 
to the Act of 1863, allowing administrators to take Confede- 
rate currency, and because this matter had been adjudicated 
at said November term, 1866, of the Court of Ordinary, ad- 
versely to said Woods. 
| Upon the trial of this issue, upon the appeal, in the Supe- 
rior Court, Woods explained his other credits, and testified 
that he collected said original sum, from one Dalton, in Con- 
federate currency, in 1863, that he funded it in the fall of 
1863, and that it perished with the Confederacy. Mrs. Baber 
testified, that he told her (in 1862, she thought,) that he had 
in his house every dollar of the funds belonging to her, as 
such’ guardian, but could not pay her till William Gray was 
present tosee to a division, and that he refused to pay her 
anything. A witness, who was with her at said demand, 
agreed with her, except that he said it was made in 1863. 
Her counsel also read in evidence said return of August, 1866, 
her caveat thereto, and the judgment then made. 
The Court charged the jury, that they had nothing to do 
\ with said judgment of the Ordinary, that it did not bar 
Woods from making another return, including the same 
claim for Confederate money lost, which had been disallowed, 
: that they must decide this case upon its merits, as presented 
by the evidence, without any reference to said judgment ; 
: that the administrator’s returns to the Ordinary could be used 
against him, but the judgment of the Ordinary, allowing or 
disallowing the return, was an ex parte proceeding, liable to 
be set aside, and could not be pleaded as a former recovery ; 
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that the question was not whether the return had been al- 
lowed or not, but whether the administrator had properly 
discharged his duty, and if not, for how much was he liable. 
The jury found in favor of Woods, allowing said last return. 

Plaintiff’s counsel moved for a new trial, upon the grounds 
that said charge as to the judgment was erroneous, and that 
the verdict was decidedly against the weight of the evidence, 
etc. The new trial was refused, and that is assigned as error 


on said grounds. 


Dopson & Payne, by E. F. Hoge, for plaintiffs in 


error. 
C. D. McCurcuin, by D. A. WALKER, for defendant. 


Browy, C. J. 


The record in this case shows that John Woods, the ad- 
ministrator of John Gray, deceased, made to the Ordinary 
his final return, showing a balance due the estate, which he 
filed with the Ordinary. And in his affidavit to the correct- 
ness of the return, he stated that this balance was funded in 
Confederate States bonds as the law required, and that the 
same was received and held in good faith. Within thirty 
days after the return was made, the guardian of the minor 
children of John Gray, deceased, filed objections to the return, 
on the ground that the administrator received the Confederate 
money, before the passage of the Act of April, 1863, by the 
Legislature, authorizing administrators to receive Confederate 
Treasury notes in payment of debts due estates, and that hav- 
ing said funds in hand he refused to pay out the same accord- 
ing to law, upon demand. Whereupon, the Ordinary cited 
and required the administrator to appear before the Court, 
and settle with the guardian of the minor heirs, the amount 
due from him as administrator. 

At a subsequent term of the Court, the administrator ap- 
peared and filed his answer under oath, stating that he did 
receive the Confederate money after the passage of the Act. 
At the next term, the guardian appeared, and by plea denied 
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the correctness of the showing made by the administrator, 
and also controverted the correctness of other items in the 
return. And at a subsequent term, the Court, having heard 
the evidence introduced on the trial, adjudged that the re. 
turn was incorrect, and ordered that the administrator be re- 
quired to make, immediately, another return on said estate, 
including in said return good currency, instead of the Con- 
federate currency. In obedience to this order of the Court, 
the administrator afterwards made another return, in which 
he included the same item of loss by Confederate currency, 
etc. But he had entered no appeal from the judgment of the 
Court rendered against him on the hearing. To this last 
return, the guardian pleaded the judgment of the Court, dis- 
allowing the item in the first return, which related to the 
Confederate currency, in bar, as the judgment of a Court of 
competent jurisdiction upon the very point in issue. The 
case went by appeal to the Superior Court, and on the trial 
the Judge charged the jury, in substance, that they were to 
pay no attention to that judgment. The jury found for the 
administrator, and the guardian brings the case to this Court, 
Section 2488 of the Code, directs that the Ordinary shall 
carefully examine the return and vouchers of the administra- 
tor, and if found correct and no objection be filed in thirty 
days from the time it is filed in office, he shall allow the 
same, etc. The return thus allowed and recorded (that is al- 
lowed without objection) shall be prima facie evidence in 
favor of the administrator of its correctness. But this case 
does not fall within that rule. This was a proceeding under 
section 2472 of the Code, making objection to the return with- 
in the thirty days. That section declares, that whenever the 
Ordinary knows, or is informed, by any person having an in- 
terest in the estate, that the administrator wastes, or in any 
manner mismanages the estate, or that he or his securities 
are likely to become insolvent, or that he refuses or fails to 
make returns as required by law, or that, for any reason, he 
is unfit for the trust reposed in him, he shall cite such ad- 
ministrator to answer to such charge, at some regular term 
of the Court, and upon the hearing, the Ordinary may, in his 
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discretion, revoke the letters of administration, or require 
additional security, or pass such other order as, in his judg- 
ment, is expedient under the circumstances of each case. 

Here the charge was, that the administrator had not made 
his return “as required by law,” that is, that he had not 
made a correct return, but had credited himself with the 
Confederate money which he had, as it was alleged, no right 
to receive, when he took it in payment of the debts of the 
estate. And he was cited to appear and answer this charge. 
The statute gives the Court of Ordinary jurisdiction and 
authority, to hear and decide the point in issue in just such a 
case, and its judgment when rendered, becomes final and 
conclusive on the point in issue, if no appeal is entered. 
This view of the case is strengthened by reference to section 
3553 of the Code, which declares that an appeal lies to the 
Superior Court from any decision made by the Court of Or- 
dinary, except an order appointing a temporary administra- 
tor: Provided, that whenever an appeal shall be taken from 
a decision of the Ordinary made under section 2472 of this 
Code, such appeal shall not operate as a supersedeas, unless 
the executor or administrator shall first give a good and suffi- 
cient bond, ete. This shows conclusively that the law con- 
templates an appeal from a decision made in a proceeding 
under this very section of the Code. 

It follows, therefore, that the parties to such a proceeding 
are bound by the judgment rendered, whether it is right or 
wroug, if they fail to enter an appeal within the time allowed 
by law, and that judgment is conclusive, and may be plead- 
ed in bar of any subsequent proceeding, intended to contro- 
vert the point in issue at the former hearing and covered by 
the former judgment. 

The record as it comes up to this Court in this case, is 
very much tangled, and there is confusion as to dates. But 
as we understand it, this was the only point in the case, 
Indeed it was so admitted by the counsel in the argument. 

Judgment reversed. 
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JOHN ArpIs, trustee, plaintiff in error, vs. JosEpH J, 
PRINTUP, administrator, e¢ al., defendants in error. - 


1, Ante-nuptial contracts in consideration of marriage to be solemnized, 
like wills, should be liberally construed to carry into effect the inten- 
tion of the parties. 

2. The rules of grammatical construction usually govern, but, to effee- 
tuate the intention, they may be disregarded, and conjunctions be sub- 
stituted for each other. 

8. An express trust may depend for its operation upon a future event, 
and is then a contingent trust. 

4, In this case, the intended wife with the consent of the future husband, 





conveyed her property to a trustee, for the joint use and maintenance 4\ 
of both husband and wife, for and during their joint lives, the proper- ) 
ty to be under the control and management of the husband, but not to ( 


be in any manner liable for his contracts, then to the survivor for and 
during his or her natural life, and in case of the husband’s survivor- 
ship, there being issue, to remain under his management during his 
life, then to vest in and become the property of the child or children 
of the wife, the issue of the marriage, living at the time of the death 
of said survivor. But if there be no issue of said marriage, or if said 
issue shall die in the lifetime of such survivor, without leaving issue 
alive at the time of the death of said survivor, said survivor shall take 
an absolute estate in said property. And if the said wife survive the \ 
husband and marry again, and at the time of her death, there be issue 
of the present contemplated marriage, and also issue of any such sub- 
sequent marriage then living, the issue of such marriage shall take an 
interest in said property in the same manner and to the same extent, 
as if it, or they, were the issue of the first marriage. And in a subse- 
quent part of the deed it is declared that, ‘‘if at any time thereafter it 
shall be deemed advisable or-necessary by said husband and wife, or 
the survivor of them, the said trustee, with the written consent and re- 
quest of the said husband and wife, or the survivor of them, may sell, 
exchange or otherwise dispose of all or any part'of said property, but 
the proceeds of such sale, exchange or other disposition, and the in- 
crease thereof, shall be held subject to the uses and purposes herein- } 
before mentioned.” ( 
After the marriage had bee solemnized, the husband died, leaving no 
issue by the wife, she afterwards married again, and had two children 
by the lasthusband: Held, that the scope and spirit of the marriage set- 
tlement embrace the children of the second marriage as beneficiaries, 
though there were no children of the first marriage, and that the trust was 
not executed at the death of the first husband; but the trustee still held 
the legal title for the wife during her life, with contingent remainder 
to such children as might be the offspring of the second marriage, 
which became a vested remainder on the birth of such child or children. 
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Equity. Marriage settlement. Before Judge Parrorr. 
Gordon Superior Court. October Term, 1869. 


Ardis, as trustee for Mrs. Skelly and her children, filed a 
pill containing the following averments: On the 31st of 
August, 1842, in Edgefield District, South Carolina, he, as 
such trustee, John C. G. Key and Ann J. Ardis (now Mrs, 
Skelly) entered into the following contract: “Whereas, a 
marriage is shortly to be had and solemnized between the 
said John C. G., and the said Ann J.; and whereas, the said 
Ann J. is seized and possessed in her own right of certain 
property hereinafter mentioned, and referring for more par- 
ticular description thereof to a schedule hereunto annexed 
and made a part of this deed, which the said parties have 
agreed to settle and secure as hereinafter provided: Now 
the said Ann J., for and in consideration of the premises and 
the sum of five dollars to her in hand paid by the said John 
Ardis, the receipt whereof is hereby acknowledged, has given, 
granted, aliened, conveyed, bargained, sold and transferred, 
and by these presents does give, grant, alien, convey, bargain, 
sell and transfer, unto the said John Ardis, his heirs and 
assigns, all and singular the property of the said Ann J., 
real and personal, more particularly specified and described 
in the schedule hereunto annexed, and made a part of this 
deed: ‘To have and to hold the said property to the said 
John Ardis, his heirs and assigns forever; in trust, neverthe- 
less, to and for the uses and purposes following, that is to say: 
To and for the joint use and maintenance of the said John 
C.G. and Ann J., from the time of their marriage, for and 
during their joint lives, (for which time the said property is 
to be under the control and management of the said John C. 
G., but is not to be in any way or manner, or the increase 
thereof, liable for any of his contracts ;) then to the use of the 
survivor for and during his or her natural life; and in case 
of his survivorship, and there being issue, still to be under 
his control and management during his life; then to vest in 
and become the property of the child or the children of the 
said Ann J., (the issue of said marriage,) living at the time 
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of the death of said survivor, and if any such child or children 
be dead, leaving issue then alive, such issue shall take in place 
of such deceased child or children ; but if there be no issue of 
said marriage, or if such issue shall die in the lifetime of such 
survivor, without leaving issue alive at the time of the death 
of said survivor, said survivor shall take an absolute estate 
in said property. And if the said Ann J. survive the said 
John C. G., and marry again, and, at the time of her death, 
there be issue of the present contemplated marriage, and also 
issue of any such subsequent marriage then living, the issue 
of any such marriage shall take an interest in said property 
in the same manner and to the same extent as if it or they 
were the issue of the first marriage, and the said John ©. G, 
does hereby release and relinquish to the said John Ardis, 
for the uses and purposes aforesaid, all his marital rights in 
and over the said property that might otherwise be acquired 
by his marriage with the said Ann J., and the said John 
Ardis covenants and agrees with the said John C. G., and the 
said Ann J., respectively, to hold the aforesaid property in 
trust for the uses and purposes before mentioned. And if at 
any time hereafter, it shall be deemed advisable or necessary 
by said John C. G. and Ann J., or the survivor of them, the 
said John Ardis, with the written consent and request of the 
said John C. G. and Ann J., or the survivor of them, may 
sell, exchange, or otherwise dispose of all or any part of said 
property, but the proceeds of such sale, exchange or other 
disposition, and the increase thereof, shall be held as such to 
the uses and purposes before mentioned.” 

The property mentioned in the schedule was certain lands 
in South Carolina, and some cash. Key and Ann J. Ardis 
married and had issue; Key died, leaving Ann J. alive, and 
the issue died, leaving no issue. In Key’s lifetime and since, 
the South Carolina property was converted into cash and it 
was invested in slaves and other personalty. In November, 
1857, the widow married Thomas W. Skelly, and by him 
had a son and daughter, now aged ten and seven years, re- 
spectively. John Smith was administrator of one Abbott, 
and as such, in December, 1859, agreed to sell privately to 
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Skelly, certain (described) land of Abbott’s estate, at $12,000, 








‘said Smith, knowing that Skelly was insolvent, and that he 


could not pay for it except out of the trust fund aforesaid, 
which Skelly had. To perfect the title to this property, it 
was agreed between Smith and Skelly, that the land should 
be sold at administrator’s sale, and that Skelly would bid it 
off, but take it at $12,000, without regard to what it might 
bring at said sale. It was advertised and sold at public out- 
ery at administrator’s sale, and bid off by Skelly, as the 
highest bidder, at $8,000. Skelly gave his individual notes 
to Smith, as administrator, for $12,000, and took bond for title 
to said premises for himself. In fact, said land was not worth 
over $8,000, and Smith knew it, nor is it now worth more. 
Skelly paid Smith, on these notes, $7,100, Smith knowing 
that the same was the funds of the said trust estate. In 
September, 1864, Skelly died, intestate and insolvent, with- 
out having paid the balance of his notes. Joseph Printup 
has become Skelly’s administrator, and is about to sell said 
land as the property of Skelly. Mrs. Skelly and said son 
and daughter lost the balance of said trust estate, because it 
had been invested in slaves, and will be penniless unless they 
can recover said Jand or the trust money invested in it. 

Ardis contended that the $8,000 was all that was legally 
due for said land, and prayed that Printup should deliver 
the bond, and that Smith should convey the land to him, as 
such trustee, for said uses and trusts, and surrender the bal- 
ance of Skelly’s notes, or that a decree be had rendering said 
land liable for said trust fund so paid out by Skelly, in pre- 
ference to all other liens, and for general relief, and that 
meanwhile Printup should not sell said land. 

The injunction was granted. When the cause came on for 
trial defendant’s counsel moved to dismiss the bill, because 
the trust created by said deed was executed, and therefore com- 
plainant had no right to sue. The bill was dismissed, and 
that is assigned as error. 


W. H. Dasney, W. Ax, for plaintiff in error. 
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Printup & FoucueE, H. BucHanay, for defendants, said 
Key dying without issue, the widow, under the deed, took 
the fee, Irw’s Code, secs. 2288, 2290, 2237; Ist Kelly, (Ga, 
R.,) 389; 2 Bl. Com., 175-6; the life-estate was merged, 
Irw’s Code, sec. 2245; 2 Bl. Com. 177; at least, the widow 
had a life-estate, and Skelly got that by marrying her, and g 
sale of SkeJly’s interest in said land cannot affect remainde- 
men, Irw’s Code, secs, 2229, 2236. 


Brown, C. J. 


1. Ante-nuptial contracts, like wills, are to receive a lib- 
eral construction when necessary to carry into effect the inten- 
tion of the parties. Code, section 1767; 3 Kelly, 367. 

2. The Courts will disregard the rules of grammatical 
construction, and will substitute conjunctions for each other, 
when necessary to effectuate the intention of the parties to 
the contract. Code, section 2715. 

3. When an express trust depends for its operation upon a 
future event it is a contingent trust. Code, section 2285. 

4, Apply these rules in the construction of this contract, 
and we think there is no difficulty in arriving at a correct 
conclusion. It is insisted that the property vested absolutely 
in Mrs. Key, at the death of her first husband, without liv- 
ing issue, and ‘the following sentence in the deed is relied 
upon to sustain this view of the case: “ But if there be no 
issue of said marriage, or if such issue shall die in the life 
time of such survivor, without leaving issue alive at the time 
of the death of the said survivor, said survivor shall take an 
absolute estate in said property.” Stop here, and there would 
be no difficulty. -But the deed proceeds: “And if the said 
Ann J. survive the said John C. G., and marry again, and, 
at the time of her death, there be issue of the present contem- 
_ plated marriage, and also of any such subsequent marriage 
then living, the issue of any such marriage shall take an 
interest in said property in the same manner, and to the same 
extent, as if it or they were the issue of the present mar- 
riage.” We think it very clear that it was the object of 
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Miss Ardis and her friends, in making this marriage contract, 
to secure to all her children equal rights under the trust 
deed. No matter whether they were the children of a first 
or second marriage, or both, they should all stand alike 
and take equally. But we are met with the objection that 
four contingencies must happen before the children of the 
second marriage can take: first, she must have survived her 
husband ; second, she must have had children living at the 
time of his death; third, she must have married again; and 
fourth, she must have had children by the second marriage. 
We are satisfied this was not the intention of the parties 
when the deed was made, though the grammatical construc- 


‘tion of the sentence justifies this conclusion. There being 


no children of the first marriage, if we substitute the word 
or for the words and also, italicised above, all difficulty is 
removed, and the intention of the parties, as we gather it 
from the whole instrument, is carried into effect in favor of 
the children of the second marriage. 

It was further objected, that this construction can not be 
correct, as it vests the estate in the hands of the trustee at 
the death of the first husband, for the use of his widow for 
life; and it was asked what became of the fee, and whether 
the estate must have eseheated, in case she died before the 
second marriage and the birth of a child. We see no diffi- 
culty here. When Mr. Key died the trustee still held the 
legal title for the use of Mrs. Key for life, with con- 
tingent remainder to any issue she might have by a second 
marriage. Whenever such issue were born, the remainder 
became vested, and the trustee then held for her during her 
life, with remainder to her children in life. Upon the death 
of Key the trust depended for its full operation upon a future 
event, the birth of a child or children by a future husband. 
It was, therefore, a contingent trust, subject to be terminated 
at her death without such issue, or to be executed in their 
favor in case of the birth of such issue. 

This was not only a proceeding upon a marriage contract, 
which is a contract favored by law, but it was a proceeding 
in equity, on such contract, and the rule is, that Courts of 
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Equity, especially, will effectuate the true intent and mean- 
ing of the parties to the settlement, irrespective of the words 
used by them, in attempting to carry the agreement into effect, 
34 Ga., 581; 2 Kelly, 319. 

We hold that the trust in this case was not executed, there 
was still something for the trustee to do. He still held the 
legal title for the use of the wife during her life, subject to 
the contingent remainders which have vested. 

We are the more confident of the correctness of this view 
when we consider the situation of the parties and the objects 
intended to be accomplished. The property belonged to 
Miss Ardis, Under the laws, then in existence at the place 
of the execution of the deed, if there were no marriage con- 
tract, the property would have vested absolutely in the hus- 
band so soon as the marriage was solemnized. She and her 
friends were unwilling to permit it so to pass, and the mar- 
riage settlement was agreed upon. The parties were to have 
the joint use of the property during their joint lives, the 
husband managing it. And in consideration of the relin- 
quishment of his marital rights, it was agteed that he should 
take it absolutely as his own, in case he survived his wife, 
and she left no issue of the marriage ; and in case they had 
children, and he died, she was to have it for life, and it was 
to go to their children at her death. This fully provided for 
the husband and*his children. But, as the wife was the 
owner of the property she required still further provision 
made on her side. She contemplated the happening of the 
contingency that has happened, the death of her first hus- 
band, and her second marriage, and the birth of children as 
the offspring of that marriage, and she desired to make pro- 
vision by the ¢rust deed for them. To this the husband con- 
sented, and agreed that such children of the second marriage 
should take equally with any children he might leave as the 
offspring of the marriage then in contemplation. As all 
would have the same mother, and the property came by her, 
this was just and reasonable. - 

It is true it was contemplated that there would be children 
of the first as well as of the second marriage. But it seems 
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to us it could not have been the intention of the parties to 
deny to the children of the second marriage, under the trust 
deed, any benefit, because there were none by the first mar- 
riage. It was certainly intended to provide by this deed for 
children of the second marriage, and that they should, if born, 
take an interest under it. If we adopt the construction con- 
tended for, that object is defeated, and the property passes 
out of the hands of the trustee, and out of the hands ot 
Miss Ardis, now Mrs. Skelly, during her lifetime, and leaves 
her destitute, and her children by the second marriage are 
deprived of any benefit under the deed, or any interest in 
the property. Such a construction sticks in the bark, and 
defeats the very objects of the deed. 
Judgment reversed. 





GEORGE W. JENKINS, plaintiff in error, vs. JAMES D, TEm- 
PLES, defendant in error. 


1. While contracts in general in restraint of trade, are against the policy 
of the law and will not be enforced, it is legal to contract, that one 
party fora valuable consideration, will not, for a time specified in the 
contract, carry on a particular kind of trade, in a village or at a partic- 
ular locality, and the Courts will entertain an action for damages fora 
breach of such contract, and it is error in the Court to dismiss the plain- 
tiff’s action on the ground, that the damages are too remote and that no 
specific sum was agreed upon as stipulated damages. 


Remote damages. Restraint of trade. Demurrer. De- 
cided by Judge Parrotr. Murray Superior Court. Octo- 
ber Term, 1869. 


On the 4th of September, 1868, Jenkins brought case 
against Temples, averring as follows: On the 26th of Feb- 
ruary, 1868, in Spring-place, in said county, he purchased 
from Temples, his, Temples’, groceries, consisting of whisky, 
randy, wine, tobacco, segars, oysters, pickles, mackerel, sar- 
dines, candies, ete., etc., being his entire stock of groceries and 
confectionery, all of which was billed by Temples to him at 
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very high prices, and agreed to pay Temples for them, in con- 
sideration that Temples agreed and bound himself to use all 
his influence for Jenkins with his former customers to said 
grocery thus purchased by Jenkins, and further bound him. 
self not to deal in any of said articles within Spring-place, 
until January, 1869, and Jenkins further agreed to pay Tem- 
ples $75 rent for the grocery store, upon the further pledge 
that Temples would not open or expose to sale in Spring- 
place, any one of said articles. Yet Temples has opened a 
grocery in Spring-place, and is selling therein each and every 
one of the articles aforesaid, to the damage of Jenkins, $500 
in sales, and the further sum of $500, in custom and influ- 
ence. 

The Court, ex suo mero moto, dismissed said case, alleging 
as a reason therefor, that unless said parties had agreed upon 
a certain sum as damages for breach of said contract, plaintiff 
could not recover the damages claimed, they being too indefi- 
nite and remote. This is assigned as error. 


R. J. McCamy, W. Lurrman, W. W. GiIppDEns, for 
plaintiff in error, cited secs. 2217, 2895, of Irw’s Code, as to 
damages, and 2 Parson’s on C., 255; 6th Pick R., 206; Ch. 
on Com., 579; 10th Ga. R., 503, as ‘to partial restraint of 
trade. 


J. A. W. Jounson, A. Farnsworth, for defendant. 


Browy, C. J. 


We are of opinion that the Court erred in ordering this 
case dismissed, on the ground that the plaintiff could not re- 
cover unless he and the defendant “had agreed upon a certain 
sum as damages for breach of said contract,” and on the 
ground that the damages were “too indefinite and remote.” 
The declaration alleges, that plaintiff purchased defendant’s 
stock of groceries “at very high figures or prices,” and rented 
his grocery house for seventy-five dollars, in consideration 
that the defendant would not “deal, in any of said articles 
thus billed to petitioner at any place within the corporate 
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limits of the town of Spring-place, in said county, until after 
the expiration of his license, which was taken out on or about 
the 26th day of January, 1868, and which was to run for 
twelve months,” and upon the further pledge, that said de- 
fendant would not open, or expose to market in said town of 
Spring-place, any one of said articles of merchandize, for the 
time above stated, and that he agreed and bound himself to 
use all his influence in behalf of plaintiff. The declaration 
also alleges, that the defendant, fraudulently and with de- 
sign to injure the plaintiff, has set up, in said town of Spring- 
place, a grocery, consisting of the same articles of merchan- 
dize of those sold and billed to plaintiff, and is using his in- 
fluence and sales in opposition to plaintiff. 

We are unable to see why this does not constitute a legal 
cause of action. While a contract in restraint of trade in 
general is against the policy of the law and cannot be en- 
forced, we need not cite authorities to sustain the well estab- 
lished rule, that a party may legally bind himself for a valu- 
able consideration, not to conduct a particular trade or business 
in a particular village, or at a specified place agreed upon by 
the parties, for a reasonable and definite period of time. 

And it is not necessary to enable the party injured, to re- 
cover for a breach of such contract, that he should prove 
that there were stipulated damages, or in other words, that 
the parties agreed upon a specified sum, as the damage to 
which plaintiff should be entitled for a breach of the contract 
by the defendant. The plaintiff in such case is entitled to 
recover the actual damage which he has sustained, The jury 
must find the amount, if any, from the evidence submitted 
upon the trial. 

We are equally well satisfied that the position, that the 
damage in such case is too remote to justify a recovery, is 
not well founded. If the plaintiff paid an exorbitant price, 
for the defendant’s stock of goods, in consideration of the 
contract and undertaking, which has been violated by the 
defendant, he would at least be entitled to recover the differ- 
ence between the price paid and the actual value of the 
goods at the time of the trade. But this is not all, he may 
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recover any other damage, which the jury is satisfied from 
the evidence has been in fact sustained by him, by reason of 
the failure of the defendant to comply with the contract on 
his part. 

Let the judgment be reversed and the case reinstated. 


~ 





Witz1aAM Litt es, plaintiff in error, vs. WILLIAM THoMp- 
soN et al., administrators, defendants in error. 


i 


Prior to the adoption of the new Constitution, an appeal lay from the 
verdict of a petit jury to a special jury, on an issue growing out ofa 
proceeding under sections 4000, 4001 and 4002 of the Code, to expel 
an intruder. 


Intruders on land. Appeal. Decided by Judge Knicur, 
Union. Superior Court. May Term, 1869. 


Thompson and Meadows, as administrators of David 

Thompson, sued out a warrant against Little to eject him 
from a lot on which they said he was an intruder. Little ) 
filed his counter affidavit in terms of the law. The issue 
thus formed was tried before a petit jury in October, 1867, 
and resulted in a verdict against Little, and a judgment of 
ouster against him. Little entered an appeal according to 
the statute applicable to appeals. 
When the cause was called in May, 1869, a special jury 
was empanneled to try it, plaintiff’s counsel stated the case 
to them, and introduced papers as title to said land, and then 
| moved to dismiss the appeal, because this was a summary 
proceeding in which no appeal was allowed by law. The 
| Court dismissed the appeal and this was brought up for 
review. 





Weir Boyp, by H1ittyer & Bro., for plaintiff in error. 


No appearance for defendant. 
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Brown, C. J. 


The single question for decision in this case is, whether an 
appeal lay, prior to the adoption of the new Constitution, 
from the verdict of a petit jury to a special jury on an issue 
growing out of a proceeding under sections 4000, 4001 and 
4002 of the Code. When the affidavit and counter-affidavit 
are filed, it is declared, by section 4002, that the contending 
parties shall be remitted to their respective rights, and the 
sheriff shall return both affidavits and deposit them in the 
office of the Clerk of the Superior Court of the county in 
which the land lies, upon which an issue shall be made up, 
and tried by a jury according to the laws of this State. 

Section 3552 provides that: “ In civil cases (except as here- 
inafter provided) when a verdict is rendered in the County- 
Court,” ete.§ “or by a petit jury in the Superior Court,” 
either party may, as matter of right, enter an appeal. In 
the subsequent sections the excepted cases are enumerated, 
as in collateral issues, etc., but an issue of this character is 
not mentioned as an excepted case. 

Our attention is called to the case of Carter vs. Howell, 
26th Ga., 397, where this Court held, prior to the adoption 
of the Code, that no appeal lay from the verdict of a petit 
jury upon an issue made up in a proceeding by a landlord 
against a tenant holding-over. The cases are not quite anal- 
agous. In that case there was privity between the parties. 
In this case there is none. But we think that decision is 
overruled by the case of Parker vs. Beeman, 28 Ga., 475, 
where it was held that an appeal did lie in such a case. 

The Code seems to draw a distinction between the case of 
an issue under the Intruders’ Act, and an issue under the rent 
laws. In the first it says, (section 4002) the issue shall be 
tried by jury, according to the laws of this State. In the 
latter, (see section 4008,) the sheriff is directed to return 
the proceedings to the next Superior Court of the county 
where the land lies, and the fact in issue shall be tried by a 
special jury as in cases of appeal. This shows that it was 
the intention of the Legislature, in this case, to have but 
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one trial. But the language of section 4002 does not show 
the same intent. We see strong reasons why an appeal 
should not be allowed in such case, but we must administer 
the law as we find it. Fortunately for the people of the 
State, our new Constitution has greatly improved our system 
by abolishing the petit jury trial, and with it all such appeals 
in future. 
Let the judgment be reversed. 





D. P. Gisson, plaintiff in error, vs. C. C. WILLIAMS, de- 
fendant in error. 


1. A new trial will not be granted on account of newly discovered evi- 
dence, where the ground is, that the party did not know that his wife 
was competent till after the trial, and he does not state what he expects 
to prove by her. 

2. The party moved for a new trial on the ground that he did not know 
at the trial that a person was on the jury, who was the relative of a per- 
son interested in the question, not a party to the record. The applica- 
tion did not state the degree of relationship, nor did it state that it 
was unknown to his counsel at the trial: Held, that the motion was 
properly overruled by the Court. 

3. The proof of the simple fact that a defendant lost property during the 
war, is not sufficient to authorize the jury to reduce the amount of 
plaintiff’s debt. 


Motion for new trial. Relief. Before Judge ALEXANDER. 
In Lowndes Superior Court. May Term, 1869. 


Williams sued Gibson on two promissory notes. Against 
one of them Gibson plead non est factum. These notes were 
given to one Boyd, and were once owned by one Clyatt. 
Clyatt testified that he asked Gibson for the money on the 
note in question, stating its amount, and Gibson made some 
promise as to paying it. Boyd testified that he sold Gibson 
some cotton and differing as to the amount which the cotton 
at the price came to, Gibson’s wife was asked to make the 
calculation. She did so, wrote the note sued on for the 
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amount and signed Gibson’s name to it, brought it out and 
handed it to Gibson, who said it was right and then delivered 
itto Boyd. Another witness testified the same as to the mak- 
ing and delivery of said note. It was shown also that Gibson 
had paid orders to others, written in the same handwriting as 
was the note. 

Gibson swore that he did not sign said note nor authorize 
any one else to sign his name to it, and that he had lost about 
$18,000 “by the results of the war.” The jury were charged 
and found for Williams the principal of the notes. 

Gibson moved for a new trial upon the grounds, that the 
verdict was contrary to law and the evidence; because he 
wished to use his wife as a witness, having learned since the 
trial that she was competent ; and because of the relationship 
of certain jurors to the parties and the enmity of others 
of them to him. In support of this last ground, Gibson 
made an affidavit that Swilly, one of the jury, was Boyd’s 
nephew, and that Rodney, another juror, was a brother-in- 
law of Clyatt, and that he did not know these facts till after 
the trial. Upon this showing the new trial was refused, and 
that is assigned as error. 


BakKER & Hammonp, for plaintiff in error, made no ap- 
pearance. 


R. A. PEEPLES, Hansen & HANSEL, by the Reporter, 
opened the record and asked for damages for delay. 


Browy, C. J. 


1. We are very clear that the new trial in this case was 
properly refused. Concede the competency of defendant’s 
wife as a witness and it cannot avail him. He must have 
known what she would testify, and it was his duty to have 
informed his counsel, and inquired of them whether she was 
competent before the trial. Having failed to doso, this Court 
will not relieve him against his own neglect. 

2. The evidence does not show that the juror was related 
to the party,.nor does the degree of relationship appear to 
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the Court in the motion for a new trial; nor was it shown 
that the counsel of the defendant did not know of the exist- 
ence of the relationship at the trial. The affidavit of the 
defendant shows that he did not know that Francis Swilly 
was on the jury at the trial. But, if it were material, it is 
not clearly stated that he did not know of the relationship 
of the juror to the payee of the note. It was his duty to 
know who was on the jury at the trial. The law charges 
him with notice of that fact. 

3. This Court has decided at the last Term that proof by 
the defendant that he lost property during the war, without 
connecting the plaintiff with the loss, is not sufficient to 
authorize the jury to reduce the plaintiff’s debt. We do not 
think this a case where it is our duty to allow damages. We 
are not satisfied that the case was brought here for the pur- 
pose of delay only. 

Judgment affirmed. 





JAMES H. Hitt, plaintiff in error, vs. WILLIAM O. FLEx- 
ING, defendant in error. 


1, The Judge of the Superior Courts has no power by rule, in vacation, 
to compel an assignee in bankruptcy to turn over to a sheriff of a State 
Court property of the bankrupt, which was in the possession of the 
bankrupt when the assignee took the control of it, but which, it is 
claimed, had been levied upon by the sheriff by virtue of a fi. fa. 
issued from a judgment of the State Court, older than the judgment 
in the Bankrupt Court, by which the defendant in the fi. fa. was de- 
clared a bankrupt. 

2. Under such a state of facts the sheriff’s remedy was by action of 
trover, or by a proper proceeding in the Bankrupt Court, which has 
jurisdiction over the assignee. 


Conflict of jurisdiction with United States Court. Bank- 
ruptecy. Before Judge CLARK. Chambers. Baker county. 
June, 1869. 


On the 16th of December, 1868, Jackson, sheriff of Baker 


county, levied a fi. fa. in favor of William O. Fleming. 
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against M. M. Mills, upon certain mules as Mills’ property. 
Afterwards Mills was adjudged a bankrupt by the United 
States District Court, and James H. Hill was appointed as 
his assignee. Finding the mules in Mills’ possession, Hill 
took them as such assignee. Flemming sued out before the 
Judge, at Chambers, a rule nisi, requiring Hill to show cause, 
on the evening of the day it issued, why he should not deliver 
the mules to the sheriff. 

At the hearing Fleming’s counsel read in evidence said 
fi. fa, with said levy upon it, and closed. It was admitted 
that Hill got the mules out of Mills’ possession. Hill’s 
counsel then contended that the Judge had no jurisdiction 
of said assignee, that the time granted for showing cause was 
too short, that trover or possessory warrant by the sheriff was 
the only remedy if any there was against Hill, and that it 
did not appear that the sheriff ever had possession of said 
mules. The Judge overruled all of said exceptions, and 
ordered the mules to be delivered to said sheriff. Hill says 
that each of his said objections was well taken, and the Judge 
erred in overruling them. 


Hines & Hosss, for plaintiff in error. 
Vason & Davis, for defendant. 
Browy, C. J. 


1, We are aware of no statute or rule of Court which 
authorized the Judge to institute such a proceeding and pass 
such an order, as is complained of in this case. It appears 
by the evidence that the assignee in bankruptcy found the 
property, which is the subject of this litigation, in possession 
of the bankrupt and took possession of it as he did the other 
property of the bankrupt. He, therefore, became possessed 
of the property in the regular course off his official duties, 
and could not be deprived of it by this very summary and 
irregular proceeding. 

2. If the sheriff was entitled to the possession of the prop- 
erty, and, from the evidence before us, we incline to the 
opinion that he was, he had his remedy by action of trover, 
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or he might have instituted the proper proceeding in the 
Bankrupt Court, to which the assignee was amenable, which 
would have corrected promptly any error or excess of its 
officer. 

Let the judgment be reversed. 





JAMES GARDNER, et al., plaintiff’s in error, vs. ALFRED 
Kersey, et al., defendants in error. 


1. This Court will not control the discretion of the Chancellor in refusing 
to grant an injunction, to stay the execution of a writ of possession, after 
a recovery in ejectment, upon the allegation that the plaintiff, upon 
whose demise the recovery was had, was dead at the rendition of the 
judgment, when there were four demises, from as many different lessors, 
and the defendant in the bill answers that he does not know whether 
the recovery was upon the demise of the deceased plaintiff or not, and 
the judge who tried the case, certifies that he cannot undertake to say 
upon what demise the recovery was had, and no copy of the record is 
brought before this Court to enable it to determine the fact. 

2. The verdict, and the judgment of the Court, is to be upheld by every 
reasonable intendment, and the allegation in the bill, filed as above 
stated, of a fact, which is matter of record, should be judged by the 
record, and if it is not shown by the record to be true, it is not error 
in the Chancellor on a motion for an injunction to disregard it. 

3. A plaintiff in ejectment who has judgment in his favor is entitled to 
be placed in possession of the premises, including the growing crop, if 
any, as against the defendant and those holding under him: Provided 
he has not recovered as mesne profits the rent for that year. 

4, A plaintiff in ejectment, who has recovered rents as mesne profits for 
the year in which the recovery is had, is not entitled to the crop of that 
year. While he is entitled to the possession of the premises, he is 
bound to allow the tenant ingress and egress, to gather and carry away 
the crop. If he has recovered rent for part of the year and the crop is 
growing, but not gathered at the date of the recovery, the tenant is en- 
titled to his pro rata part of the crop. But if no rentis recovered for 
the year the growing crop goes with the land. 


5. If the plaintiff, who has recovered the rent for the year, takes posses 


sion of the premises, and appropriates the crop, or refuses to permit 
the tenant to gather it, the tenant has a right at law to recover the value 
of the crop. And as the complainant in this bill had a full and com- 
plete remedy at law, the Court did not err in refusing to grant the in- 
junction. 
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Fjectment. Mesne profits. Equity, Before Judge CLARK. 
Lee Superior Court, October Term, 1869, 





In October, 1869, James Gardner and Dillard Spradley 
filed their bill, containing the following averments: In 
1864,'Gardner bought of William McA ffee a plantation, part 
of which is land lot No. 175, in the 18th district of said 
county. At the time of the purchase, a suit was pending, in 
said county, in favor of John Doe, upon the several demises 
of Joseph Thompson, Joseph Little, William Byrd and T. 
Thomas, vs. Roe, casual ejector, and said McA ffee, tenant in 
possession, for said lot; but believing McAffee’s statement 
that his title to said lot was good, Gardner took possession, 
and paid him for it. In January, 1869, Gardner rented the 
plantation to Spradley, and he cultivated it, and in October, 
1869, had on said lot matured cotton unpicked, sufficient to 
make, say fifteen bales. In September, 1869, one Cameron 
was made a party defendant in said action of ejectment, the 
cause was tried and resulted in a verdict for the plaintiff for 
said lot, and $1,000 00 for mesne profits, the recovery being 
upon the demise of Joseph Little. McAffee and Cameron 
were preparing a motion for a new trial, but Alfred Kersey, 
who is the real plaintiff in said ejectment cause, agreed to 
release them, (who were solvent) from the mesne profits if 
they would pay Kersey’s attorney’s fees, and allow Kersey 
to have Spradley’s said cotton, and accordingly they did not 
move for a new trial. Immediately a writ of possession was 
issued, and placed in the hands of the sheriff, with orders to 
give possession of said lot and crop on it to said plaintiff in 
ejectment. Complainants are informed, and believe, that 
Joseph Little was dead at the date of said recovery, and 
therefore the recovery was void. The recovery of mesne 
profits was based on evidence covering the year 1869. 

They prayed injunction against the writ of possession. 
The Judge granted a temporary injunction against taking 
Spradley’s “growing crop,” and ordered the plaintiff in 
ejectment to show cause why injunction should not issue as 
prayed for. Kersey answered that he did not know upon 

VoL, Xxx1x—43, 
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which demise his recovery was had, denied the collusion 
charged, and said that his recovery was good and covered 
the crop. Upon these pleadings the cause was argued, and 
the Judge refused the injunction. Spradley’s solicitors stated 
that they, bona fide, wished to take a writ of error to the 
Supreme Court, and asked time to do so, but it was refused, 
They say the Judge erred|in not granting the injunction, 
because the recovery was void for the reason stated ; because 
the $1,000 00 for mesne profits included the rent of said lot 
for 1869, and was against tenants who were solvent; because 
he should have granted the injunction as to the matured 
crop, and because the Judge erred in refusing time for a writ 
of error to be sued out. 

The Judge, in certifying the bill of exceptions, said, he 
could not undertake to say for what year rent was recovered, 
nor on what demise the recovery was had. Though the 
record of the ejectment cause was spoken of in Kersey’s 
answer and alluded to as of file in the Clerk’s:office, it seems 
not to have been used in this cause below, and did not come 
up. with these proceedings. 


F. H. West, for plaintiff in error. 


Hawkins & Burke, for defendants. 
Brown, C. J. 


1. The fact whether the recovery was upon the demise of 
Little alone, was matter of record, and should have been de- 
termined by the record. And the Chancellor was not bound 
to grant an injunction upon the allegation of that fact by the 
complainant, unless the allegation was sustained by the record, 
though it was not denied by the answer of the defendant, who 
stated that he did not knowthe fact. In addition to this, the 
Judge who tried the ejectment case, and who is the same to 
whom the bill for injunction was presented, certifies that he 
cannot undertake to say upon which of the demises the: re- 
covery was had. The plaintiffs in error have brought. their 
cases here unaccompanied by any copy of the record in the 
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ejectment case, and have gone into the hearing without any 
suggestion of a diminution of the record. Without the 
record, it is very clear that we cannot determine a fact upon 
which the Judge, who tried the case, certifies he cannot en- 
lighten us. We will not, therefore, control his discretion in 
refusing to grant the injunction on this ground. 

2. It is a well established rule that the verdict, and the 
judgment of the Court, is to be upheld by every reasonable 
intendment. If a recovery is had in ejectment upon four 
different demises, and one of the lessors is shown to have 
been dead at the time, in the absence of proof to the contra- 
ry, the law will presume that the recovery was had upon the 
demises of the living plaintiffs. 

3. The plaintiff in ejectment who has obtained a judgment 
for the premises in dispute is entitled, as against the defend- 
ants, and all persons holding under them, to a writ of posses- 
sion. And in case the premises recovered are a plantation 
which has upon it a growing crop, the crop goes with the 
premises, and the plaintiff is entitled to it, unless he has put 
in issue and has recovered, as mesne profits, the rent for that 
year. 

4, But if the plaintiff has recovered rent for the year in 
which the recovery is had, he is not entitled to the growing 
crop of that year. While he is entitled to be put in posses- 
sion of the premises, he is bound to allow the tenant ingress 
and egress to gather and remove the crop. If he has recov- 
ered rent for the part of the year up to the time of the trial, 
and there is a growing crop on the premises at that time, the 
crop is to be divided pro rata between him and the tenant. 
If the plaintiff in ejectment intends to claim the growing 


crop, he should be careful not to put in issue or introduce 


evidence, as to the value of the rent for that year. The Eng- 
lish rule is, that the growing crop passes with the land to the 
plaintiff in ejectment, and does not belong to the tenant, who 
is a trespasser from the date of the demise. See Adams on 
ejectment, 347; 5 Barn. & Ald., 88. This is also the rule 
in several of the States of the Union. See 3 Lit., 334; 3 
Rand., 462. 
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But in England the plaintiff in ejectment did not recover 
the rents as mesne profits, in that action, but was compelled 
to bring a separate action for mesne profits. Our statute 
fixes a different rule. With us the plaintiff must recover 
both the premises and the rent in the same action. It would 
seem, therefore, that the reason of the English rule does not 
apply, and that it would be inequitable and unjust to permit 
the plaintiff to recover rent for the year, and to take posses- 
sion of the growing crop with the premises, 

As the record before us in the equity cause, is not accom- 
panied by the record and evidence in the ejectment cause, we 
do not pretend to determine whether or not there was a re- 
covery of rent for the present year. If there was not, the 
plaintiff in ejectment was entitled to the growing crop, and 
the complainant could not sustain this bill. But if the re- 
verse is true, and the plaintiff in ejectment appropriates the 
crop to himself, and refuses to permit the tenant to gather 
and carry it away, he is liable in damages, at law, to the 
tenant for its value. 

In this view of the case, which we are satisfied is the true 
one, the complainant had a full and complete remedy at law 
and the Judge did not err in refusing to entertain the bill and 
grant the injunction. 


Judgment affirmed. 





A. B. Brows, plaintiff in error, vs. WitLtAM Srus, defend- 
ant in error. 


A plea which simply alleges that the defendant lost property during the 
war, without connecting the plaintiff with the loss, is not sufficient, 
if sustained by proof, to authorize the jury to reduce the amount of 
the debt, no matter whether it was contracted before or since Ist June, 
1865, and it was not error in the Court to sustain the demurrer to the 
plea, and order it to be stricken. 


Relief Act. Demurrer. Before Judge HARRELL. Stewart 
Superior Court. April Term, 1869. 


_ 
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Sims sued Brown upon his promissory note, made on the 
Ath of March, 1867. Brown plead that the consideration of 
said note was a debt contracted before June, 1865, and when 
he then owned land and about twenty slaves, worth about 
$20,000, and by the emancipation of the said slaves he lost 
$15,000, and therefore, claimed the benefit of the Relief Act. 
Sims’ attorneys demurred to the plea, because the note sued 
on was made since June, 1865. The demurrer was sustained, 


and that is assigned as error. 


E. H. Beat, J. L. W1IMBERLY, for plaintiff in error. 


M. Grx.Is, by the Reporter, for defendant, said the Court 
was right, without regard to the date of the note. 


Browy, C. J. 


In this case the note sued upon was dated since the first of 
June, 1865, but was given for a debt in existence prior to 
that date. The plea set up under the Relief Act is simply, 
that the defendant lost property during the war. To this 
plea a demurrer was filed, and after argument, the Court sus- 
tained the demurrer and ordered the plea to be stricken, and 
this ruling is assigned as error. This Court has ruled re- 
peatedly that the loss of property by the defendant during 
the war, without the fault or wrongful act of the plaintiff, 
raises no such equity between the parties as authorizes the 
jury to reduce the amount of the debt. And this is true 
without regard to the time when the debt was contracted or 
the note given. 

As this plea did not state, in compliance with the statute, 
“in what manner the property was destroyed or lost, and by 
whose default,” and did not set up a defence, which, if sus- 
tained by proof, would authorize the jury to reduce the amount 
of the debt, the Court committed no error in sustaining the 
demurrer and ordering the plea to be stricken. 

Judgment affirmed. 
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JoHN ATWELL, executor, plaintiff in error, vs. Ann E, 
HOo.uIMaNn, defendant in error. 


The executor sold the lands of the testator subject to the widow’s right of 
dower. The widow and another person became the purchasers at the 
sale, but had not complied with the terms of the sale, and no title had 
been made by the executor: Held, that the executor had such interest 
in the land as entitled him to traverse the return of the commissioners, 
under section 3974 of the Code. 


Dower. Decided by Judge HARRELL. Quitman Supe- 
rior Court. November Term, 1869. 


In 1863, Lewis E. Holliman died testate, seized and pos- 
sessed of a plantation in said county, containing seven hun- 
dred and twenty-nine acres. Ann E. Holliman was his 
widow, and Jobn Atwell his executor. The widow petitioned 
for assignment of her dower, and the commissioners appointed 
to lay off the same, made their return to said term of said 
Court, by which they had assigned her certain one hundred 
and twenty-six acres of said land, including the dwelling, 
etc. Thisreturn was dated the 28th of April, 1868. When 
she sought to have the return made the judgment of the 
Court, Atwell objected, upon the grounds that said dower 
was so laid off as to take all of the timbered land, which was 
only ninety acres, and leave no timber for keeping up the 
remainder ; that the dower so assigned was worth more than 
the other land by $250 00, and more than one-third of the 
plantation by $500 00, without regard to the improvements; 
that it was laid off without regard to shape or valuation; 
and lastly, that the commissioners were not sworn, as required 
by the statute, when they acted. After the parties were at 
issue, and before the jury, the widow’s attorney moved to 
dismiss said objection, upon the ground that Atwell had no 
such interest in the land as allowed him to object to the 
assignment. To prove this, they showed that on the first 
Tuesday in January, Atwell offered said lands at executor’s 
sale, subject to dower; that one Varner bid off one hundred 
acres of it, and the widow bid off the balance, but neither of 

hem had complied with the terms of the sale, neither had 
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paid him anything on said purchases, and he had made no 
deed to either. During the examination of the witnesses, it 
appeared that there had been a previous assignment, and 
that, on complaint against it, this last effort was made to 
settle the dispute. When the first was made, by whom, and 
what it was, do not appear, except that it was before January, 
1868. It wasshown that the commissioners who acted and 
made the assignment, dated in April, 1868, were not sworn 
as required by the statute. The Judge held that Atwell 
could not object, dismissed his objection, and made the re- 
turn the judgment of the Court. 
Atwell’s attorneys say all this was error. 


B.S. WorRILt, for plaintiff in error. 
H. FIELDER, for defendant. 
Browy, C, J. 


This case turns upon a single point. Had the executor 
such interest in the lands of the testator as to entitle him to 
traverse the return made by the commissioners? Under sec- , 
tion 3974 of the Code, when the return of the commission- 
ers laying off dower is made, it shall be the right of every 
person interested to enter a traverse in writing, plainly stat- 
ing the grounds upon which it is made, etc. The evidence 
shows that the executor had exposed the lands, out of which 
the dower was laid off, to sale, and that it was purchased at 
the sale by the widow and Early Varner, subject to the 
widow’s dower, but that neither of them had complied with 
the terms of the sale, nor-had they paid him anything for the 
land, and he had made a deed to neither. We do not pre- 
tend to say what may or may not be the equitable rights of 
these purchasers. But we think it very clear under this state 
of facts, that the legal title was still in the executor. And 
while he retained the legal title to the land he had a right to 
traverse the return of the commissioners. The Court below 
held, that the executor had no such interest as authorized him 
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to make the traverse. We determine nothing as to the merits 
of this controversy, but we think the judgment of the Court 
below, on this point, should be reversed and the case rein- 
stated. 





M. S. Grusss, plaintiff in error, vs. D. G. McGuawn, de- 
fendant in error. 


1. As the equity of this bill is not sworn off by the answer, this Court 
will not reverse the decision of the Chancellor in refusing to dissolve 
the injunction and to dismiss the bill. 

2. A purchase by an administratrix at her own sale is voidable and may 
be set aside at the instance of heirs, legatees, or creditors, when neces- 
sary to the security of the claims of the latter, if proper proceedings are 
instituted for that purpose, within a reasonable time. 


Administrator’s sales. Equity. Before Judge Harre xt, 
Webster Superior Court. September Term, 1869. 


McGlawn, by his bill, filed in 1866, against Mrs. Grubbs, 
made the following averments: In 1858, he loaned her hus- 
band $3,611 85, less the interest of twelve months, and took 
therefor her husband’s note, secured by a mortgage on seven 
slaves. Grubbs died in 1863, owning eight or nine hundred 
acres of land, in said county, and certain personal estate. Mrs, 
Grubbs took possession of his estate as his administratrix, 
and McGlawn sued her, as administratrix, on said note, to 
September term, 1866, of said Court. Mrs. Grubbs paid 
some of her husband’s debts out of his personal assets, In 
the latter part of 1865, Mrs. Grubbs obtained an order from 
the Ordinary of said county, for the sale of said land for the 
benefit of Grubb’s heirs and creditors, advertised said land 
for sale, offered it, on sale day, in two parcels, for cash, that 
one Sackett bid in all said land at her request, at $1,200; she 
made a deed, as administratrix, to him, and he immediately 
reconveyed it to her, no money having passed nor any con- 
sideration having been paid for either of said conveyances. 
No debts were pressing upon said estate to necessitate said 
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sale; it was made when there was but little money in the 
country, when there were no mails, except by railroads, when 
the newspaper, in which the notice of sale was published, 
probably did not reach a dozen persons in said county, and 
she made the sale thus, and when she did, for the purpose of 
buying the land at a nominal sum, in fraud of the creditors ; 
a few days before the sale, McGlawn visited Mrs. Grubbs, to 
see her about his note, and she told him that he was the prin- 
cipal creditor of her husband’s estate and asked him not to 
sue her, showed him forty acres of land prepared for cotton, 
told him she did not wish to sell her husband’s land and 
thought she could make enough on said forty acres to pay 
her husband’s debts—that, if she failed in this, she would, 
the next winter, sell the three hundred acre tract next to 
Preston, in said county, and pay the debts, and thus keep five 
hundred acres for herself and children. Had he not believed 
these fraudulent statements of her purposes and wishes, Mc- 
Glawn would have attended said sale, and made said land 
bring.its value. Said lands, at a fair sale, and at a fair price, 
would have discharged all of Grubbs’ debts; but, as it is, its 
price and the value of the personality will not pay one half 
of them. Mrs, Grubbs has no property but said Jand. 

He prayed that her said sale and conveyances be declared 
void, and that meanwhile she be enjoined from selling the land, 
etc. The injunction was granted by Judge Clark. Mrs. Grubbs 
answered the bill, denying no part of its averments, except 
the charge of bad faith and that she told McGlawn she did 
not wish to sell the land and would pay off the debts in the 
manner stated by the bill and that money was unusually 
scarce ; she said that mails were carried by private hands, 
and newspapers were eagerly sought for and that she did 
not doubt that the sale was generally known; that she had 
not intended buying the land, but sent her son to the sale, 
with instructions not to let it be sacrificed, and he got Sackett 
to bid it off for her at about $1,600 00, which was a low 
price, but was the highest bid at a fairly advertised and con- 
ducted sale. She contended that her title was good. Upon 
the filing of her answer she moved to dissolve the injunction 
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and dismiss the bill, because it had no equity, or if it had, 
because her answer had sworn it off. The motion was over. 
ruled, and that is assigned as error. 


C. B. Woorren, J. L. Wimperty, by the Reporter, 
for plaintiff in error, said the injunction should have been 
dissolved, because the equity of the bill was sworn off. Swift 
vs. Swift, 13th Ga. R., 140. And that the title was only 
voidable by heirs and legatees. Mercer vs. Newsom, 23d 
Ga. R., 151; Wortley vs. Johnson, 8th Ga. R., 236; Flem- 
ming ef al., vs. Foran et al., 12th Ga. R., 594. 


8. H. Hawgins, W. A. Hawkx1ns, for defendant, said the 
title was voidable by creditors. 5th Vesey, 678, 680; 13th 
Vesey, 601; Shuer vs. Redwine and wife, 30th Ga. R., 780; 
Hamson et al., vs. McHenry, 9th Ga. R., 165, 169; Hill on 
Trustees, 480; Sugden’s Lectures on Sales and Purchases, 
56-7; 6 Ves., Jr., 628; 5th McLean, 4. 


Browy, C. J. 


1. It was insisted that the equity of this bill was fully 
sworn off by the answer, and that the Chancellor erred in 
refusing to dissolve the injunction and dismiss the bill. As 
a general rule, it is the duty of the Chancellor to dissolve the 
injunction when the equity of the bill is sworn off by the 
answer of the defendant. But we cannot agree with the 
counsel for the plaintiff in error that this is such a case. 

2. The equity of this bill hangs on the decision of the 
question, whether the administratrix had the right to pur- 
chase the lands of the intestate at her own sale, and whether 
the sale was good as against creditors. The rule is well set- 
tled, in this Court, that such a purchase is not void but void- 
able, and that it may be set aside at the instance of heirs or 
legatees, if they commence proper proceedings for that pur- 
pose within a reasonable time. 8 Ga., 236; 12 Ga., 594; 28 
Ga., 151; 30 Ga., 780; Smith vs. Granbury, ante, 381. 

But it is insisted by counsel for plaintiff in error that credi- 
tors have no right to have the sale set aside for their benefit, 
that they have no title to the property, and that the sale is 
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good as against them, and they must look to the proceeds of 
the sale for satisfaction; and the case in 23d Georgia, 151, is 
relied on as favoring that view of the case. We are not pre- 
pared to say that the position contended for finds no support 
in that decision. But if the decision was intended to go to 
that extent, we do not think it can be sustained by reason or 
authority. Judge Story, in his Equity Jurisprudence, vol. 1, 


- gece, 321, lays down the rule as follows: “And, therefore, 


if a trustee, though strictly honest, should buy for himself an 
estate of his cestui que trust, and then should sell it for more, 
according to the rules of a Court of Equity, from general 
policy, and not from any peculiar imputation of fraud, he 
would be held still to remain trustee to all intents and purpo- 
ses, and not be permitted to sell to, or for himself.” In sec- 
tion 322, he says the true ground is, “that the prohibition 
arises from the subsisting relation of trusteeship.” Newland 
on Contracts, chapter 32, page 461; 6 Vesey, 625-626; 1 
Madd. Ch. Pr., 92-93; 2 Vesey, 138. Again, in the same 
section, he says: “ But the principle applies, however inno- 
cent the purchase may beina given case.” 8 Ves., 337-345; 
10 Vesey, 381-385; 2 Dow. R., 289-299, (ante, sec. 311.) 
It is poisonous in its consequences. The cestui que trust is 
not bound to prove, nor is the Court bound to decide that the 
trustee has made a bargain advantageous to himself. The 
fact may be so, and yet the party not have it in his power dis- 
tinctly and clearly to show it. There may be fraud, and yet 
the party not be able to show it. It is to guard against 
this uncertainty and hazard of abuse, and to remove the 
trustee from temptation, that the rule does and will permit 
the cestui que trust to come at his own option and without 
showing essential injury, to insist upon having the experiment 
of another sale. 2 John. Ch. Rep., 252; 10 Ves., 381, 385, 
386.” 

This authority makes the sale voidable in case of any sale 
and purchase by a trustee at the option of the cestui que trust. 
Now it will not be denied that the administratrix, in this case, 
was a trustee. Whoisthecestui quetrust? Judge Bouvier’s 
Law Dictionary, vol. 1, p. 232, says: “Cestui que trust is a 
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barbarous phrase to signify the beneficiary of an estate, held jn 
trust. He for whose benefit another person is enfeoffed or 
seized of lands or tenements, or is possessed of personal prop. 
erty.” Now I ask, for whose benefit was this administratrjx 
enfeoffed or seized of this property—for the heirs alone, or 
first, for the benefit of creditors, and after they are satisfied, 
then for the heirs? The right of the heirs is postponed to 
that of creditors. Why then may not the creditors, as wel] 
as the heirs, claim the “experiment of another sale,” when- 
ever it is necessary to the satisfaction of their just claims? The 
administratrix is the representative of the rights of the credi- 
tors as well as of the heirs. 

This Court has decided in 8¢h Georgia, 236, that, “ cred- 
itors and heirs, as a general rule, can only sue third persons 
through the representative of the estate. The exception is, 
where there is collusion, insolvency, unwillingness to collect 
the assets, when called on, or some other like special circum- 
stance.” In 12 Georgia, 598, Judge Lumpkin says: “In 
Torrey vs. The Bank of Orleans, (9 Paige, 650,) it was held 
to be a settled principle of equity that a person who is placed 
in a situation of trust or confidence in reference to the sub- 
ject of the sale, cannot be a purchaser of property on his own 
account, and that this principle is not confined to a partic 
ular class of persons, such as guardians, trustees and solici- 
tors, but that it is a rule of equity of universal application, 
that no person can be permitted to purchase an interest in 
property where he has a duty to perform inconsistent with 
the character of purchaser.” It would seem to be quite clear 
that this administratrix had a duty to creditors to perform 
that was inconsistent with her character as purchaser. It 
was her duty to creditors to make this property bring as 
much as possible. Her character as purchaser was to buy 
the property for as little as possible. We hold that the pur- 
chase by her was not void, but voidable at the option of the 
creditors, as he had no other estate or property but this land 
to look to for the satisfaction of his debt. In 30 Georgia, 
7938, this Court uses the following language: “The doctrine, 
however maintained as it respects this class of trustees by 
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this Court, is this: that where a purchase is made by a trus- 
tee on his own account, of the cestui que trust, although sold 
at public auction, it is in the option of the cestui que trust to 
set aside the sale, whether bona fide made or not, that it is 
voidable only, and not absolutely void.” “This, then, is 
the unanimous doctrine held by this Court, notwithstanding 
obiter dicta to the contrary. And it is the unanimous judg- 
ment (says the Judge) of the present Bench upon this point.” 

We will add, that if the case in 23d Georgia holds a dif- 
ferent doctrine, it does not seem to have met the approbation 
of the Court in the case last cited in 30th Georgia, which 
used the broad terms trustee and cestui que trust. It is also 
to be remarked, that the case in 23d Georgia was a claim 
case, and not a proceeding in equity, which distinguishes that 
from the other cases. In Wortley vs. Johnson, 8th Georgia, 
236, the rule is distinctly laid down that, “If heirs elect to set 
aside purchases made by executors, administrators, or guar- 
dians at their own sale, they must go into equity, and such 
sales are voidable only, and not per se void. In that case 
the proceeding was by the heirs. But the substance of the 
rule is, that the cestui que trust, whoever he may be, must go 
into equity to set aside the sale. We think the creditor in 
this case has that right. 

Judgment affirmed. 
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Suarp & Brown, plaintiffs in error, vs. E. B, Loyisg, 
defendant in error. 


(McCay, J., having been of counsel below, did not preside in this case,) 


1, A motion, made on oath at the first term of the Court, to set aside an 
award, which did not state that the award was the result of accident 
or mistake, or the fraud of some one or all the arbitrators, or par. 
ties, or that it was otherwise illegal, pointing out in what the illegality 
consisted, was insufficient, and was properly dismissed on demurrer, 

2. When such motion was made at the proper term it was amendable at 
a subsequent term. Butif the movant did not ask to amend, and 
chose to go to trial on the motion as made, the judgment against him, 
when affirmed by this Court, is final and conclusive, and the matter in 
controversy is res adjudicata. 

3. The judgment ordering an award spread upon the minutes will not 
be set aside, because the presiding Judge was one of the arbitrators, 
who was to be paid jointly by both parties for his services, when the 
parties made no objection to the Judge presiding, on the ground that 
he was an arbitrator, till after the case had been brought to the Su- 
preme Court and final judgment rendered. It is too late to raise the 
objection in a bill of review filed for the purpose of getting a new trial, 

4, A bill of review will not be sustained and a new trial granted, on the 

ground that the parties, dissatisfied with the award, asked the Judge of 

the Superior Court to keep the Court open, to give them time to per- 
fect their objections to the award, which he refused to do, but ad- 
journed on the morning of the first day of the adjourned term; as 
the award was entered upon the minutes at the November term, and 
the Court was adjourned over till March, when the request was made 
by counsel and denied by the Court. The bill does not show sufficient 
diligence, or sufficient reason, why the objections to the award were 
not made out in proper shape between November and March and 
filed before the Court adjourned; the more especially as the counsel 

did not, at the trial term, move to amend, but went to trial upon his 

objections as made out and filed before the adjournment of which he 

complains. 

A bill of review will not be sustained, or a new trial granted, on the 

ground of newly discovered evidence, unless itisshown: 1. That the 

evidence has come to the knowledge of the party since the trial. 2. 

That it was not owing to want of diligence that it did not come sooner. 

3. That it is so material that it would probably prodnce a different 

result if the new trial were granted. 4. That it was not cumulative 

only, speaking to facts in relation to which there was evidence on the 


trial. And the affidavit of the witness himself must be produced, or 


its absence accounted for. 6. The new trial will not be granted if the 
only object of the testimony is to impeach the character of a witness. 
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Bill of review. Arbitration. Newly discovered evidence, 
ete. Before Judge HARRELL. Chambers. Webster county. 
September, 1869. 


Sharp & Brown filed their bill, returnable to the Novem- 
ber Term, 1869, of Terrell Superior Court, against Elliott 
B. Loyless. Iu said bill complainants charged as follows: 
In August, 1863, they purchased of defendant a warehouse 
and Jot and other real estate in the town of Dawson, in said 
county, and took conveyance for it; possession was to be de- 
livered to them on the first day of January,'1864; at the 
time of their purchase there was stored in said warehouse be- 
tween two and three thousand bales of cotton, and by agree- 
ment of purchase, defendant was to have the charges for 
storage on said cotton up to first January, 1864, complainants 
after. Complainants were to deliver the cotton on storage at 
the time of its delivery to them, to the receipts of defendant, 
collect the storage due thereon and account to defendant for all 
which accrued up to first January, 1864. At the time of the 
trade much of said cotton was in a damaged condition from 
exposure to the weather; the warehouse was very insecurely 
inclosed.and the cotton exposed to loss from outside depreda- 
tions. Defendant was to put the cotton in good condition 
and make good all losses on it up to time of delivery to com- 
plainants. When complainants took possession, defendant 
claimed from them a bond with security for a large amount, 
conditioned to deliver the cotton to its owners, when called 
for, and to indemnify defendant against his outstanding re-' 
ceipts for the cotton which complainants refused to give, be- 
cause not a part of their contract of purchase. They then 
resisted the giving said bond and now aver such to be the 
fact. In consequence of this difficulty complainants em- 
ployed one of defendant’s sons in the warehouse, as clerk, to 
attend to the business for them, and also to protect the inter- 
est of defendant, and kept one of them in their employment 
the greater part of 1864. Very little of the cotton was 
called for or delivered until after the surrender, in the spring 
of 1865, when, from time to time, to and during the year 
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1866, it was delivered to its owners as it was called for and 
claimed. h 
From the length of time the cotton had been on storage, 
and from its exposed condition, much of it was in a damaged 
condition, heads had been torn off, marks obliterated, packa- 
ges burst open, and the whole was in such a confused condis 
tion generally, that identification of particular lots called for 
by the warehouse receipts was always difficult and in many 
cases utterly impossible; the bagging and ropes from many 
of the bales was completely destroyed and gone, and, for pre- 
servation, the lint had to be thrown into a room in the warée-’ 
house and thence ‘repacked into other bales; many others’ 
had to be repacked; from the time delivering of cotton com- 
menced to the end, defendant or one of his two sons were al- 
ways about Dawson, and in the absence of defendant one of 
his'sons acted for him. When any of the cotton was called 
for on the receipts of defendant, notice was given of the fact 
to defendant, if present, if absent, to one of his sons, most 
generally to his son James, who knew most about the busi- 
ness, and who most generally acted as his father’s agent ; but 
both sons acted for him and one or the other either actually 
superintended the delivery of cotton, or it was done under or 
by their direction, and in no instance was this departed from, 
except in some cases when the cotton called for was easily 
identified ; but during the time of the delivery of said cot- 
ton from the warehouse, defendant or his sons had uninter- 
rupted, continuous and unrestricted entrance to the ware- 
hotise, and the most perfect and absolute eontrol of the ship-" 
ment and delivery of all cotton in the warehouse, for which’ 
the defendant’s receipts had been given. Complainants assis- 
ted and contributed all ‘in their power to the repacking, iden- 
tifieation’and delivery of all cotton by themselves and clerks, 
being largely interested to do so, to get the amount due them 
for storage, but in any case of ‘doubt or difficulty they, or 
their employees, acted in the delivery under the direction of 
defendant. In many cases, when from the damaged condi- 
tion, destruction or obliteration of the marks, cotton could 
not be identified by its marks, the missing cotton was made 
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up or supplied by an equal number of bales from those with- 
out marks, or from repacked cotton, by express directions of 
defendant, and when this character of cotton gave out, the 
missing cotton was made up from other lots of cotton in the 
warehouse, which had not been called for, (and this also under 
direction of defendant,) until all of the cotton in the ware- 
house was disposed of. When all, or nearly all, had thus 
been delivered, it was found that there was still outstanding 
a number of defendant’s receipts and no cotton in the ware- 
house to satisfythem. Among these were receipts for twenty- 
five bales in the hands of J. F. Simmons, attorney for owner, 
viz: nineteen bales marked 9, known as the Clements’ lot; one 
bale marked J. W. K.; four marked C. P., and one marked 
C. W.,; the delivery of this cotton being demanded of defend- 
ant, and not being in the warehouse he settled the same by 
paying two thousand dollars in satisfaction therefor. Re- 
ceipts for eight other bales held by S. R. Weston, as agent 
for Walden, Eggleston & Co., were presented, and as the 
cotton was not forthcoming, defendant took them up by the. 
substitution of other cotton in their place (in February and 
March, 1867,) then worth from twenty-seven to thirty cents 
per pound. 

Complainant Brown then took up receipts for twelve bales 
held by one Mr. Knowles, and tor eight bales held by A. W. 
Jones, either by giving cotton for them, or money at their 
full value; he gave Jones six bales and the storage for the 
receipts he held; the twelve bales of Knowles’ cotton was an 
entire loss to complainant Brown, and of the value of $2,000; 
the Jones’ eight bales he recovered. Besides these receipts, 
the books of defendant showed outstanding receipts for thirty 
other bales not taken up, and which, to the day of filing this 
bill, had not been called for—though a portion had been can- 
celled by the delivery of the cotton to the owners without 
taking up the receipts, and complainants charged that such 
was their belief as to the whole of the thirty bales above 
mentioned, 

Complainants and defendant were at same time at issue'as 
to the amount of storage due to and from each other as col- 

Vou, xxx1x—44, 
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lected by them respectively, defendant claiming that com. 
plainants had not accounted for all of his storage collected by 
them, and they contending that they had not only paid him 
in full for such storage, but that, on the contrary, he, defend. 
ant, was due them storage, which he, defendant, had collected 
for them. 

In 1863 or 1864, defendant had sold a lot of fifty-two 
bales cotton to one Porter Fleming, of Augusta, and gave his 
warehouse receipts for the whole lot as being in store, when, 
in fact, the whole was not, and when, in 1864, delivery of said 
cotton was required by Fleming from defendant, he borrow- 
ed, from complainant Brown, five bales cotton to make up the 
deficiengy—these five bales defendant had never returned, but 
still owed complainant Brown for them. 

Defendant claimed they should pay or make good to him 
what he had paid to Simmons and Weston for the lots of 
twenty-five and eight bales as above stated; they refused to 
comply because they had not got the cotton and converted it, 
nor had it been lost by any act or fault of theirs in any re- 
spect, which they again charged to be the fact, but as they 
and defendant were at issue they mutually agreed to refer the 
matter in controversy to arbitration, and selected H. K. Me- 
Cay, Council B. Wootten and the Honorable John T. Clarke, 
Judge of Superior Courts of that Circuit, as arbitrators. 

They were, by agreement, to submit all matters in coniro- 
versy to the arbitrators, and the submission, as made and 
signed by the parties, extended to and embraced within it, 
not only the claims of defendant for the.cotton he had paid 
for and the storage he claimed due him, but, also, the claims 
of complainants for the cotton they had respectively paid for 
and the storage they claimed to be due by defendant to them, 
including the five bales last mentioned. The submission was 
very general and covering all matter in controversy between 
the parties. The original submission having been lost or de- 
stroyed they could not give a copy thereof. 

The arbitrators accepted and opened the trial on the third 
September, 1867, and, after hearing a part of the testimony, 
adjourned the further hearing until the 28th November, 1867, 
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when the regular November term of the Superior Court for 
the county of Terrell was in session. This time was selected for 
mutual convenience of the arbitrators and all counsel engaged 
in the cause. On the day last mentioned, the hearing was 
resumed, and the evidence taken until the same was closed 
on both sides, when, after argument had, an award was ren- 
dered against complainants in favor of defendant, for the sum 
of $2,000, paid by him to Simmons, $1,080 paid by him 
to Weston for eight bales, and he required that complainants 
should give bond, with security, in the sum of $2,500, to in- 
demnify defendant against the receipts for the Sahay bales 
still outstanding, that complainants should pay C. B. Wooten 
$350, defendant pay H. K. McCay a like amount, and John 
T. Clarke to have a like amount, to be equally divided be- 
tween complainants and defendant, each paying one half there- 
of, for their services as arbitrators and a small sum to the . 
bailiff, to be divided between and paid by the parties. [A 
copy of the award is appended to the bill and referred to as 
an exhibit.] Immediately upon the rendition of the award, the 
Court being in session, it was entered upon the minutes by 
order of the Court; agreement having been made before its 
rendition, and before the evidence closed, between complain- 
ants and defendant, that it should be entered at that term, 
which agreement had been made to avoid all questions as to 
whether that was the next term of the Court, at which it 
should be entered, and for no other purpose. Immediately 
afterward, on the same day, the Court adjourned over to the 
eaten day of March, 1868, leaving nearly the entire business 
of the term to be transacted at the adjourned term. Said 
award so rendered was wholly illegal, because it was the re- 
sult of the grossest mistake of the-facts of said case by said 
arbitrators, as demonstrated by the whole of the evidence sub- 
mitted during the hearing, by complainants and defendant, 
and, in consequence thereof, was unjust, illegal and inequitable; 
said award was the result of a mistake of the law applicable 
to said case by the arbitrators, in this: that on the trial of 
said cause, the said E. B. Loyless, (who was designated as the 
plaintiff in said cause,) H. Satterfield, Stephen Weston, John 
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A. Hiers, John Kilpatrick, W. J. Harp, T. W. Loyless, 
George Bunch and James Bell, were sworn as witnesses and 
introduced by defendant, as also the evidence of C. H. Rosen- 
burg, G. F. Bell, J. S. Clements, and James A. Jones, taken 
by commissioners, were read in evidence by him. On the 
part of complainants, who were denominated defendants, the 
following named witnesses were sworn, examined and testi- 
fied, viz: James T. Sharpe, B. T. Byrd, C. W. Jones, David 
Sharp, and Leroy Brown, John A. Fulton, C. A. Cheatham, 
as also the depositions taken by commissioner, of A, L, 
Stamps, Porter Fleming, J. H. Anderson, John C. Byrd, A, 
W. Jones, James J. McElrath, Elizabeth Bostwick, Almarine 
Dillard and Edward Fulton. [Copies of the interrogatories 
and a brief of the oral evidence of all of above named wit- 
nesses attached to bill as exhibits. ] 

The oral evidence was not full and complete, but was such 
as was taken down by the arbitrators at the time, and such as 
was kept by themselves, but nothing was omitted that ~would 
have a tendency to criminate them, (complainants,) but much 
of what said witnesses testified to was omitted, and was not 
reduced to writing by said arbitrators, through inadvertence 
on their part or otherwise, and which complainants refer to 
hereafter. Besides the evidence above referred to, there was 
put in evidence, and read, a letter from Fleming to E. B. 
Loyless, and a letter from Robert Muer & Company, not in 
possession or control of complainants; also, warehouse books 
of complainants and of defendant, the shipping and receipt 
books of Southern Express Company, at Dawson, showing 
the amount of money sent by defendant to Robert Muer & 
Company, at Charleston ; also the shipping book of the South- 
western, Railroad Company, at Dawson, an abstract of which 
is in Exhibit B ; various express receipts from the Company to 
defendant for money remitted to Robert Muer & Company; 
also, a great number of warehouse receipts given by said de- 
fendant for cotton that had been delivered and receipts can- 
_ celled, all of which are in the control of defendant, except 
the warehouse books of complainants, and which cannot be 
attached as exhibits. They prayed that defendant might 
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produce them at the hearing ; and averred that there was 
nothing in any of them showing mala fides on their part or 
tending to charge them with any liability whatever to de- 
fendant for lost cotton orstorage, except some small matter, 
but which they charge is important to their present complaint 
and very material to them, as they propose to show hereafter. 
A careful consideration of the evidence contained in exhibit 
B will show that all cotton in the warehouse at the time of 
its delivery to them, was delivered by them to the receipts of 
defendant; it was not shown by that evidence, or any part 
of it, or by any other evidence;either directly or indirectly, 
that the cotton paid for by defendant was used or converted 
by complainants, or any part thereof; it does not appear by 
the uncontradicted evidence of James T. Sharp, who was dis- 
interested, that a part of the identical cotton in controversy, 
viz.: nineteen bales of the twenty-five which defendant paid 
Simmons for, marked ,, and one of same lot marked C. W., 
was delivered to Stamps & Briggs by the express direction ot 
defendant, and under the immediate control and supervision 
of his son and paid agent for that purpose, and that defendant 
received thirty-five cents per pound for it. By the same tes- 


. timony, (Exhibit B,) it also appeared that defendant sold over 


five hundred and seventy bales of cotton, in 1865, to Briggs 
& Company, at least five hundred and forty-three of which 
were in the warehouse, composed of a great number of small 
lots of different marks, at thirty-four cents per pound, with 
one cent per pound additional to put the same in order and 
to deliver and ship it; that he gave his son, “Pony,” or 
James E., one dollar per bale to represent him and to do this 
work for him; that in the shipment of this lot, James E. 
did act as his agent, picked out, selected and shipped it for 
him; that in so doing, he failed to find the whole of particu- 
lar lots called for by receipts. 

One witness, (A. L. Stamps,) testified that they lacked as 
much as one hundred bales, and all say there was quite a 
number short. To supply this deficiency, cotton was taken 
by defendant’s direction, from bales that had no marks, and 
from others whose marks corresponded most nearly with 











686 SUPREME COURT OF GEORGIA. 





ee, 


Sharp & Brown vs. Loyless. 





those called for by the receipts, and from other lots without 
regard to marks, and thirty or forty bales from cotton known 
as Jerry Beall’s. (Reference made to testimony of James 
T. Sharp, N. L. Stamps, James J. McElrath, and others.) 
Tt further appeared from Stamps and Edward Fulton’s eyj- 
dence, that defendant received for this entire lot of cotton 
$102,985 95, and by defendant’s evidence, that it belonged 
to Robert Muer & Company, of Charleston, South Carolina; 
and by defendant, the receipts he exhibited, express receipts 
and shipping book in evidence, and not exhibited hereto, 
that defendant only accounted to Muer & Company for about 
the sum of $85,000, leaving a balance in his hands of about 
$18,000, of which he was entitled to $3,028 17 for repack- 
ing, shipment and delivery, as per agreement with Briggs, of 
one cent per pound, and leaving still a balance of $15,000 
in his hands, $5,000 of which covered warehouse expenses, 
They charge that this lot was the earliest lot of cotton ship- 
, ped after the surrender, and that from the irregularities, not 
to say improprieties of a most extraordinary character, in mak- 
ing up, delivery and shipment of this lot, by defendant or his 
agent, grew all the subsequent losses and confusion. They. 
charged, that it further appeared by the evidence of Leroy’. 
Brown, that in 1864 he let defendant have five bales of his 
own cotton to make up the lot sold Porter Fleming ; that 
this was partly and sufficiently corroborated by the evidence 
of John A. Bishop, to have required the arbitrators to award 
in Brown’s favor for the same, but they did not, although it 
was not denied by defendant or any other witness. Defend- 
ant said he did not recollect it, though he did not deny it. 
On these several specifications, and the evidence in sup- 
port of them, the award should have been made in favor of 
complainants, as to the five bales of cotton, and against de- 
fandant as to the twenty-five bales controlled by Simmons, and 
as to the eight. bales controlled by Weston, and hence, said 
award as rendered, was the result of a mistake of the facts 
by said arbitrators, and illegal. 
It was the duty of defendant, when he turned over to them 
the possession of the warehouse, to have furnished a descrip- 
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tive list of all cottons in store for which his receipts were 
out, that they might have compared said list with the cotton 
in store, and verified its correctness; they admitted that, as 
prudent men, they ought to have required this to, be done 
before going into possession, or to have caused said list to be 
made out themselves, but said that at or about the time they 
took possession, complainant Brown, the active member of 
the firm, and the only one present, was sick, and could not 
give it his attention, and when he got well, matters had pro- 
gressed so far that such a step would have been of little 
benefit, and, besides, the war was then at its height, and 
everything in so much confusion as to render it extremely 
difficult to transact any kind of private business with accu- 
racy, and consequently it was never done. Complainants 
admitted that if they had had uninterrupted control and 
management of the warehouse, and all cotton therein, from 
the time they took possession until it was shipped out, that 
the onus would have been on them to account for cotton lost 
or missing from the warehouse, whether called for by their 
own receipts or the receipts of defendant, and that they would 
have been presumptively liable for all such cotton as was not 
affirmatively shown to have been converted by defendant ; 
but as no such exclusive control of the cotton in said ware- 
house, for which defendant’s receipts were out, was ever had by 
them, and as defendant continued, by himself and his agents, 
to exercise a personal control over all such cotton, to direct 
and superintend the delivery and shipment thereof, to enter 
the warehouse, take such and any cotton he chose, and at his 
pleasure, defendant thereby destroyed and defeated the integ- 
rity of the contract, and no such onus was cast upon com- 
plainants, or presumptive liability arose against them in 
favor of said defendant for any lost or missing cotton that 
he had accounted for; and that, before defendant, in law or 
equity, under the facts of this case, could call upon the com- 
plainants to account, he must make it afirmatively appear 
that such cotton had either been received or converted by 
complainants or their employees, or that it was lost or de- 
stroyed by the gross carelessness or neglect of complainants. 
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Nothing of that sort was made to appear on the trial of said 
submission by any evidence direct or indirect, and herein 
‘complainants charged that said award was the result of a 
mistake in the law by said arbitrators, and illegal, 
Complainants further charged, that upon the trial said 
arbitrators were unjustly and improperly prejudiced against 
them by the illegal evidence of one H. Satterfield, who tes- 
tified before them that complainant. Brown had ordered him 
to turn out seven bales ot Jerry Beall’s cotton, and change 
the marks from diamond J to diamond B, and deliver receipts 
for it to complainant Sharpe, who shipped the same to Macon, 
to J. H. Anderson & Son; that he had seen him (Brown) 
rubbing dirt on a bale of cotton belonging to Rosenburg, as 
if to obliterate the mark; that there was no other lot of 
cotton in the warehouse marked diamond J but that of Jerry 
Beall. This whole evidence was illegal, because not perti- 
nent to any issue before the arbitrators, and ought not to 
have influenced them as it did, because it was untrue, as 
shown by the other evidenee, as no such lot of cotton was 
shipped to J. H. Anderson & Son; the lot shipped to them 
being in a different mark, and one that belonged to Brown, 
as shown by the witness, Fulton. The lot of cotton marked 
diamond J, about which Satterfield testified, was a part of a 
lot which had belonged to Adam 8. Jones in that mark, and 
which Brown had gotten from him, as shown bythe evidence 
of Brown, and confirmed by that of Jones; nor was there 
anything in the evidence as to the Rosenberg bale of cotton, 
as explained by Brown and confirmed by Rosenburg. 
Complainants further charged, that at the time to which 
the November Term of said Court, 1867, had been adjourned 
his Honor, John T. Clarke, presiding as Judge of said Court, 
appeared and opened the Court about twelve o’clock of that 
day, and complainants knowing that the whole, or nearly 
the whole, of the business of the term was to be transacted, 
and that it could not be got through with in a week, there 
being business enough on hand and ready for trial to have 
occupied ,the Court at least two weeks, and complainants 
and their counsel having every reason to believe that the 
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business of said Court would goon and be transacted accord- 
ing to its order, and complainant’s counsel relying on that 
order, as they were justified in doing, believed they had 
ample time in which to make their objections to said award 
in terms of the law, and which they could not’ have done 
earlier, because of the necessity for complainants and all their 
counsel to be together when said exceptions to said award 
were made out. At the moment when Court opened, com- 
plainants and their counsel were together, and actively en- 
gaged in preparing and putting in writing the suggestions of 
error to said award; and hearing the announcement of the 
opening of Court, all hurried to the Court-house, and found 
John T. Clarke, the Judge thereof, and one of said arbitra- 
tors, in the act of adjourning that term over to the next reg- 
ular term. Complainant’s counsel had prepared a part of 
their exceptions, but they were unfinished, and the most 
important parts and necessary statements required by statute 
had not been embraced therein; counsel at once appealed to 
the Court to give them time to finish their suggestions of 
error and exception to said award. The Judge exhibited 
great impatience, and refused at first to delay the adjourn- 
ment one moment, but finally consented to wait five minutes, 
and in that short time counsel was compelled to bring their 
suggestions to a close; the Judge all the time standing on 
the steps and ordering the sheriff as many as three different 
times to adjourn the Court, and finally gave the order so 
peremptorily that no longer delay could be made. From the 
hurry, confusion and excitement necessarily growing out of 
such a state of things, it was impossible for complainant’s 
counsel to frame their suggestions of error with that techni- 
cal accuracy and precision required by the Courts. (A copy 
ot which was attached to the bill with prayer for usual 
reference.) Indeed, under the rules required by the Court, 
and within the time allowed by the Court, it would have 
been impossible to have referred to the evidence heard by the 
arbitrators, and to have incorporated therein all that was 
necessary to make the suggestions sufficient to authorize an 
issue to be made up and tried by a jury. Consequently, at 
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a subsequent term of the Court, upon demurrer, they were 
overruled, and the judgment overruling them was affirmed 
by this Court at the last term. See ante, page 8, 

Under the circumstances attending the holding and adjourn- 
ment of the Court by a Judge who acted as one of the arbi- 
trators, and who was interested in his own award to the 
amount of $350 00, without even the organization of a jury 
to try said issue, had one been made up, said term being not 
held, the effect of the whole matter operated as a fraud upon 
them, and to the prejudice of their rights. \ 

Complainants further charged, that since the rendition of 
said award, they had learned, from indubitable information, 
that a receipt for ten bales of cotton, viz: eight marked W 
and two marked M. H., for which they were required to 
give a bond to indemnify defendant by said arbitrators, were 
in the hands of P. L. Welborn and M. Helton, to whom the 
cotton belonged; that the ten bales had been turned out to 
them, and by them sold long before the warehouse came into 
the hands of complainants; and they charged the same to be 
true of all other cottons for which they were required by said 
award to give bond. Complainants then put in a plea under 
the Relief Law and Ordinance of 1865, by showing that the 
sum given against them by said award grew out of, and was 
dependent upon, a contract entered into in 1863, and that if 
said sum remained as a charge against them, notwithstanding 
the matters set up in said bill to the contrary, and while they 
did not admit it to be a just and equitable award, yet, if not 
overturned, they claimed that they were entitled to the ben- 
efits of that law, by showing the amounts and value of the 
property owned by each, and upon the faith of which they 
contracted, and their subsequent and respective losses by the 
result of the war, setting out said facts specifically in the 
bill. ‘Che bill further charged the issuing of an execution 
against them to enforce said award, which they prayed might 
be enjoined. ; 

The prayer of the bill was, that said award might be set 
aside and a new trial granted, and that upon the hearing 
thereof all the rights and equities of the parties might be 














ATLANTA, DECEMBER TERM, 1869. 691 





Sharp & Brown vs. Loyless. 








settled and determined as if no such award had been made 
and for general relief. 

Judge Harrell being out of his circuit, the bill was pre- 
sented to Judge Clark, of the Sonth-Western Circuit, who 
granted the injunction against the fi. fa., as prayed for. The 
defendant was served, and on the 11th September he answered, 
having previously moved to dissolve said injunction and dis- 
miss complainants’ bill on the coming in of the answer. 

The answer of defendant first showed and set up, by way 
of demurrer, that there was no equity in the bill, and that it 
ought to be dismissed, because all the matters therein were, 
as between the parties, res adjudicata, having been submit- 
ted to arbitration, and an award, rendered by the arbitra- 
tors—judgment in the Court below and an affirmance by this 
Court—and that all the matters in said bill were heard and 
determined, or might have been heard and determined, as 
they were in existence at the time. And, by way of answer, 
defendant admitted the main facts charged, as to the trade 
made by him with the complainants, as to amount of cotton in 
store, and the delivery of warehouse to complainants in Jan- 
uary, 1864, and said that it was a part of the contract, that 
complainants were to execute and deliver to him a bond of 
$100,000 00 for the faithful performance of said agreement 
on their part. He denied that much of the cotton was dam- 
aged at the time complainants took possession of the ware- 
house; only ten or fifteen bales were damaged that could be 
ascertained by examination; that complainants refused to 
receive the cotton unless in good order, and that he, at great 
expense and trouble, put the same in good order, and satis- 
factory to complainants. He adntitted that he claimed the 
execution of a bond as charged, and charges that complain- 
ants agreed to give it, and under their promise to give the 
bond, he permitted them to take possession. Afterwards 
they refused to give the bond as promised. He admitted 
that complainants hired his son in their warehouse, but does 
not know for what purposes, except that they wanted him on 
account of his familiarity with the business and location and 
arrangement of the various lots of cotton. He admitted that 
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most of the cotton remained in the warehouse, and was deliy« 
ered in 1865-66, but denied that complainants delivered all] 
the cotton upon presentation of his receipts, as he had to pay 
Simmons & Weston $3,080 00 for cotton in store, when 
they received possession from him, but was not there, or 
missing when called for by the owners. He admitted that 
heads were out and ropes off a great deal of cotton, and that 
some of it could not be identified, and some of it had to be re- 
packed, but denied that he was there at every delivery of cot- 
ton, or that complainants sent him word whenever a delivery 
was necessary, as he resided in Hardmoney, Webster county, 
during the years 1865 and 1866; and further denied, that 
James E. Loyless was his agent, but presumes he had de- 
fendant’s interest in view, as any son would. Defendant 
requested his son to assist complainants in turning out the 
cotton whenever called upon, or it was necessary, but he . 
emphatically denied that either he or his sons had any notice 
of the delivery of the cotton for which complainants were held 
liable in said case, nor did he know that the same had been 
delivered, nor but that it was in the warehouse, until his 
receipts were presented by the owners, and payment demand- 
ed. He admitted that he frequently visited the warehouse, 
but denied that he had any control over, or management or 
delivery, or shipment of said cotton, but always regarded 
complainants as the custodians of said cotton, and consequent- 
ly permitted them to manage and deliver all of said cotton. 
He admitted that he suggested to complainants that when- 
ever there was missing cotton to make it up out of unmarked 
lots, and at all times to compare bagging and rope and try 
to fill the lot out of bales which were unmarked, and nearly 
resembling the size, bagging, etc., of the bales known, but 
says that he gave complainants positive orders not to make 
up any lot out.of marked cotton, and in no instance thus to 
make up a deficient lot in that way. 

In reference to the Simmons lot—twenty-five bales—de- 
fendant admitted there was not cotton to fill the demand, but 
the twelve bales of Knowles’ cotton, for the reason that com- 
plainants had made way with it; he further said, complain- 
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ants suggested to defendant the taking of eight bales of 
Knowles’ cotton to pay Weston, but he refused, as he and 
complainants both knew it was Knowles’ cotton. He ad- , 
mitted the payment to Weston of eight bales of his indi- 
vidual cotton, which, with amount paid to Simmons and the 
charges amounted to $3,080 00, and that said cottons had 
been abstracted and made away with by complainants; that 
complainants were held liable bg the arbitrators for this 
amount, and defendant insisted they are liable for it still. 
He knew nothing about how much money complainants may 
have paid for cotton taken or shipped out by them; knows 
they never paid for any taken out by defendant. He ad- 
mitted that he sold a lot of cotton to Fleming which was 
not in the warehouse, and gave his warehouse receipts; stated 
to Fleming, at the time, that the cotton was not in the ware- 
house, but that it was under a gin-house, and that he would 
put it at the depot upon notice; did this that Fleming might 
negotiate the receipts, if necessary ; afterward delivered from 
cotton not in the warehouse, and which had never been in it, 
in response to his receipts, and denied that he borrowed from 
complainant Brown, or out of complainant’s warehouse, for 
that purpose. He admitted that these issuable matters, and 
all other matters connected with said transaction, were sub- 
mitted to arbitrators, and that an award was made as set out 
in exhibit to said bill, and that soon after said award was 
made, arbitrators and counsel repaired to the Court-house; 
that the Superior Court was then in session; that the same 
was put upon the minutes without objection on the part of 
complainants ; denied that that agreement referred to in said 
bill was made for the purpose as therein charged, but because 
ot the stipulation in the agreement to refer; that the award 
should be final and conclusive upon the parties; admitted 
the adjournment of the Court as charged; denied that the 
award was the result of a mistake of law or of facts by said 
arbitrators. Headmitted that the persons named in said bill 
were sworn as witnesses, and the documentary and interroga- 
tory evidence, as charged, to be truly stated; denied that it 
did not appear in evidence that there was a claim for lost cot- 
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ton, storage, etc.; said the arbitrators set off the damaged 
cotton in the warehouse against his claim upon claimants for 
storage; that the testimony of Sharp as to the nineteen bales 
was overcome by other testimony on the trial, and denied 
that any of said cotton went into the Briggs lot. He ad- 
mitted that he sold a large lot of cotton to Briggs for Muer 
& Co., of Charleston, to whom it belonged, and that it was 
delivered from the wareh@use, but denied that any marked 
cotton of others was put in this lot of cotton, and that Briggs 
got any more cotton than he really purchased ; but, on the 
contrary, failed to get quite as much as he purchased. Ad- 
mitted that he made money by commissions and some storage 
on the cotton of Muer & Co., sold to Stamps. He denied, 
and still denies, that complainant Brown loaned him any 
cotton ; denies that it was his duty to make out an inventory of 
the cotton in the warehouse at time of delivery ; charges that 
complainants examined everything, and went into possession 
after said examination. . 

Further answering says, the award was returned into Court 
at November Term, 1867; counsel for complainants had an_ 
abundance of time from then to the sitting of the adjourned 
term to make out and file exceptions, as in contemplation of 
law, said Court was open all the time until March, the time 
of the sitting of said adjourned term. He then refers to his 
demurrer to exceptions, and its being sustained by the Court, 
and the judgment of this Court in affirmance, and pleads 
that complainants are concluded by said judgment. Denied 
that John T. Clarke, Judge, fraudulently adjourned the 
Court, or that the complainants did not have ample time to file 
exceptions. He did not know whether the arbitrators were 
prejudiced or not, but knows their prejudice was not mani- 
fested in their award on account of the evidence of Satterfield 
and Rosenburg ; knows nothing about the new matter set 
up, but if it is true, does not ask indemnification by bond as 
to the Welborn or Copeland cotton. He denied that the Or- 
dinance of 1865, or Relief Law of 1868, have any applica- 
tion to this case. ‘ 

On the 16th September, the complainants filed in office an 
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amendment to their bill, in which they gave notice to the de- 
fendant that on hearing of the motion to dissolve the injunc-. 
tion and dismiss the bill, they would insist upon the follow- 
ing amendment, viz: 

That in the year 1864, defendant sold to one Porter Flem- 
ing, of Augusta, fifty-two bales of cotton, and issued to him 
his warehouse receipts for said cotton as then in said warehouse 
in Dawson, and then and there received full payment for said 
fifty-two bales, when, at the time, he did not have a single 
bale of cotton in said warehouse belonging to himself, noras 
many bales anywhere else. On the contrary, he only had 
twenty-five or twenty-six bales of his own cotton, which were 
at the time under the gin-house of one Bush, in Webster 
county; the balance of cotton to make up said number, he 
depended upon buying up when it should be called for by 
Fleming—that afterwards, when said Fleming did call for 
the delivery of said cotton, according to his said receipts, he 
had not succeeded in securing enough for that purpose by 
about thirty bales, and to make up the deficiency, said de- 
fendant bortowed the five bales from Brown, already referred 
to in complainants’ original bill, and took twenty-five bales of 
cotton out of the warehouse, which were on storage, belong- 
ing, as complainants now believe, to one James Warren ; at 
any rate, it was not the cotton of defendant, and was used by 
him, as complainants believe, without any authority ; and 
when this cotton, so turned out to Fleming, was called for, it 
was supplied by other cotton in the yard, but to whom it 
belonged, or what were its marks, complainants do not know, 
as defendant made the arrangement, took the cotton and 
delivered it in satisfaction of his receipts, as he was con- 
stantly in the habit of doing, either by himself or his sons, 
from the time of complainants’ purchase and possession of 
warehouse until all the cotton therein was taken out and de- 
liverefl, Complainants say that, as to the want of authority 
and right of defendant to take and appropriate the cotton of 
said Warren—if it was his—and of the taking of other cot- 
ton out of the warehouse equally not his own, and with no 
right to use said cotton for that purpose, to replace said cot- 
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ton of Warren, supposed to be so taken and appropriated 
by him, it was not put in evidence before the arbitrators on 
the hearing, because the same was then unknown to com- 
plainants ; and further, that the putting said award on the 
minutes of the Court at the November Term, 1867, was ille- - 
gal and void, because the Judge of said Court was interested 
in said award to the amount allowed him therein for his ser. 
vices as one of the arbitrators, and he could not, on account 
of such interest, preside at that time and for that purpose in 


‘said Court as Judge. 


This amendment was answered by defendant on the 18th 
September, 1869, as follows, viz: He denied that he took 
from the warehouse any cotton belonging to Warren or any 
other person to pay Fleming, but said that he had in said 
warehouse of his own cotton, forty bales, for which he had the 
receipts, and was moved out by complainants, or their agents, 
to John A. Bishop’s, the following cottons, viz: Four bales 
marked CS; six bales marked L K; two marked W Y; 
three marked F M G; two Q | S with a strike between ; two 
W DC, and two L M; one J P, making twenty*two bales. 
At another and different time they turned out to said Flem- 
ing three bales marked J A B; one bale marked X B X, 
and the balance of the sale at that time to Fleming was the 
Bush cotton, twenty-one bales, and said bales of cotton except 
the twenty-one bales of the Bush cotton was the property of de- 
fendant and in the warehouse, and they turned it out on the 
receipts; and perhaps complainants may have loaned defend- 
ant three bales, not being able to find so much of defendant’s 
cotton, and defendant denied that he ever turned out or got.a 
single bale of the cotton to his own use, except what belonged 
to him, as herein stated. Defendant had other cotton out of the 
warehouse besides the Bush cotton. He averred that Judge 
Clarke declined to allow the award to go on the minutes un- 
less it was consented to because of his being an arbitfator, 
but counsel stated that they made no point on his being one. 

The motion to dissolve the injunction and dismiss the bill 
came on on to be heard upon the bill, amended bill, answers 
and amendment thereto, and upon certain affidavits, and after 
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argument thereon the Chancellor dissolved the injunction 
and dismissed the bill for want of equity, and cunplainaatt, 
by their counsel, then and there excepted. 

Said affidavits were as follows : 

Complainants read an affidavit of Ricnarp Lyon, stating, 
that he and L. C. Hoyle were the only counsel of Sharp & 
Brown in the arbitration of the matters of controversy be- 
tween them and E. B. Loyless, submitted to and arbitrated be- 
fore H. K. McCay, C. B. Wootten, J. T. Clarke in the hear- 
ing before said arbitrators, in which they rendered an award, 
which was returned by them to the Superior Court of Terrell 
county, and entered on the minutes of said Court for the year 
1867. And upon deponent devolved the duty of preparing 
the suggestions of error in said award, by said arbitration, 
and preparing the grotinds and specifications of such error, 
by arrangement between himself, his associate counsel and his 
clients. That when the award was rendered and made, which 
eccurred during the term of the Court as above stated, very 
little of the regular business of the term had been transacted, 
and it had already been determined to adjourn over to a future 
day, when the business of the term could be transacted as 
had been announced by the presiding Judge of said Court ; 
and that, very soon after, said award was rendered and an 
order taken to enter it on the minutes of said Court. Depo- 
nent thinks the same day said Court did adjourn over, and, 
as he thinks, to the first Monday in March next thereafter. 
It was the intention and expectation of deponent, who was 
residing in Macon, having his office there, to prepare said ex- 
ceptions, and, for this purpose, he immediately sent down, he 
does not recollect, whether to the Clerk or his associate coun- 
sel, but he thinks to his associate counsel, to have a copy of 
the evidence prepared and sent to him to enable him to pre- 
pare these exceptions and specifications of error from the evi- 
idence itself, When the copy came to him, it contained only 
a copy of the oral testimony had and heard before the arbi- 
trators, as taken down by said arbitrators, and none of the 
evidence taken by interrogatories, none of the documentary 
evidence, receipts or books used as evidence on the hearing 

VoL, xxx1x—46, 
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of said arbitration. And the business of deponent, his en. 
gagements in the Courts during the interval between the ad. 
journment of the Court and the time appointed for its meet. 
ing at the adjourned term, prevented deponent from going 
down to Dawson and collecting, or endeavoring to collect to- 
gether, all the evidence had on said hearing, then making out 
these exceptions and specifications of error accurately and 
technically by the evidence; and as deponent was obliged, 
in performance of his obligation to his clients, to attend at 
that term, and believed that the Court would in fact be held, 
and the business of the Court be transacted by the Judge of 
said Court, and that he would, during the session of that 
term, have full and ample time to get together all the evi: 
dence and prepare the exceptions and grounds or specifica. 
tions of error in and to said award, afd resting on that be- 
lief, he delayed the preparation until that time. Deponent 
further states, that he did attend personally at that time, when 
said adjourned Court was to be held; and that in the morning 
of the day to which said Court adjourned, he met with his 
associate counsel and his clients, had commenced the prepara- 
tion of suggestions of error and exceptions to said award, 
and the grounds or specifications of errors to said award, and 
that while so engaged in the office of his associate, hearing 
calling going on at the Court-house, he supposed the Court 
open and going on; he picked up the papers and specifica- 
tions he had already prepared, and which he did not read to 
see if they did embrace the specifications of error intended to 
be made upon the evidence, or the mistakes of law and of 
facts made by the arbitrators, on the merits of the main ques- 
tion. When deponent got into the Court-house, he found the 
Judge in the act of adjournment. Deponent addressing the 
Court stated, that he had not, up to that time, prepared hi 

exceptions to the award as was intended by his clients, that it 
was necessary to make and file them during that term, and 
asked that the Court should not be adjourned until he could 
prepare them. The Judge, Honorable John T, Clarke, pre- 
siding, said sufficient time had elapsed from the rendition of 
the award up to that time to have had them prepared before 
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. then, and that he would not wait any longer, and ordered the 
sheriff to adjourn the Court. Deponent pressed the Court 
for the time, and as the sheriff did not announce the adjourn- 
ment, he commenced in a hurried and confused manner to 
put down the grounds of objection as he had them in his 
mind, without regard to form or technicality. The Judge, 
ina few minutes, again ordered the sheriff to adjourn the 
Court, and deponent again protested. The sheriff again hesi- 
tated, and while so hesitating deponent hurriedly brought his 
exceptions toa close in a most confused and imperfect manner. 
The Court again gave a peremptory order which the sheriff 
obeyed, and while announcing such adjournment Sharp & 
Brown were in the act of being sworn to the exceptions be- 
fore the Clerk, which, when done, was filed, whilst the Judge 
was making his way out of the house; but for the haste of 
the Judge in the adjournment of the Court, the exceptions 
would have been put in better state, more specific as to the 
errors of law and fact, though deponent was of opinion after- 
wards that they were sufficient, and went to trial on the de- 
murrer in that belief. [To this was added affidavits of Mr. 
Hoyle, and of the Clerk and sheriff, showing that said ad- 
journment was hurriedly made. ] 

L. C. Hoye, on oath, said: “That when his associate 
counsel, R. F. Lyon, wrote him for a copy of the evidence 
in the matter of E. B. Loyless vs. Sharp & Brown, after the 
award of the arbitrators had been returned into Court, he 
proceeded to hunt up the papers, and found them in the office 
of C. B. Wootten, Esq., who was one of the arbitrators in 
said case, and handed to affiant the papers all in a bundle 
together, saying that the bundle contained all the papers of 
the case left in his hands. The books and receipts introduced 
by Loyless were not to be found with said papers; affiant 
states that he thinks he made inquiry of the Clerk of the 
Superior Court for said receipts, as well as of C. B. Wootten ; 
not finding them, he copied only such evidence (and the re- 
cord of the case) as the arbitrators reduced to writing them- 
selves, and forwarded the same to his associate counsel, Judge 
Lyon.” 
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Joun T. CLARKE, late Judge of the Pataula Circuit, of 
this, on oath, made the following statement for use as eyj. 
dence: “In the case in equity in Terrell Superior Court, in 
favor of Sharp & Brown vs. E. B. Loyless, to-wit: Asan 
arbitrator of the matter in controversy named in complain. 

‘ants’ bill, deponent was influenced solely by the desire to do 
justice, and is satisfied that the other arbitrators were con: 
scientious and impartial. As to the pretense in said bill, 
that the counsel of complainants were prevented by the im. 
patience of the Judge, and his hurried and arbitrary and 
corrupt adjournment of the term, when only objection to the 
award could be filed, from filing such objections with legal 
sufficiency, deponent says that the charge is utterly untrue, 
He says that the adjourned term of the Court specified in 
. the bill was adjourned in response to the general desire of 
the bar and the jurors, because many of the bar being ab- 

sent, it was generally believed that no such business could 
be transacted as would justify the further expense and trou- 
ble of this extra session. Deponent denies that he felt or 
displayed any prejudice, passion or impatience about the 
matter, and denies that complainants’ counsel claimed time 
to file specifications against the award, and was denied com- 
petent time, and compelled to trust to insufficient pleading; 
/ on the contrary, he states that the adjournment was made in 
the public interest, and with the usual deliberation and order, 
and, so far as deponent remembers, without even a request 
for time to file specifications. Deponent never knew in what 
style counsel had filed his objections, and was never informed 
by counsel that he did not have them filed and expressed in 
the manner preferred by himself. Had the counsel stated 
to the Court that he had not made satisfactory pleading, and 
that good grounds existed why he could not have done so 
before, and requested the Court to be kept open for his ben- 
efit, deponent says it would have been the pleasure, as well as 
the duty, of the Judge to grant the request. Deponentis sat- 
isfied that, had the Judge made any impatient and arbitrary 
refusal to give needful time due by law to counsel to put in his 
pleadings, that decision would have been, as undoubtedly it 
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should have been excepted to, and reviewed by the Supreme 
Court. He is satisfied, furthermore, that the counsel, with 
all the time intervening the November adjournment and the 
adjourned term, which occurred, as he thinks, in March, 
selected deliberately his own mode of attacking the award.” 

Before. going into the argument upon the merits of the 
motion, and before announcing themselves ready for the 
hearing, complainants moved to continue the motion, for the 
purpose of procuring the affidavit of James Warren, and to 
sustain the allegation in the amended bill as to the taking and 
appropriation of the twenty-five bales of the Warren cotton 
by Loyless to his own use, without any authority to do so; 
the complainants asking only a short time to get the affidavits 
as they had not time within which to get them after notice 
to them to dissolve the injunction, the said James Warren 
being absent from his residence, in the county of Calhoun, 
for the summer; and also to file affidavits of third parties 
and disinterested persons to support the allegation in the 
original bill as to Loyless’ control of the warehouse, and 
delivery of the cotton therein at his pleasure, of all cotton 
that was in the warehouse from the time complainants received 
it of him ; complainants proposing to support this allegation, 
and to establish this fact by any number of disinterested 
witnesses, if a short time was allowed them by the Judge for 
that purpose, they not having had sufficient time within 
which to get upand prepare the affidavits, The Court over- 
ruled the motion to postpone the hearing, and ordered the 
argument to proceed. After argument had, the said presid- 
ing Judge, by his decision, order and judgment, then and 
there dismissed the bill for want of equity, and dissolved 
the injunction ; to which said decision, order and judgment, 
as well also to the decision overruling the motion of com- 
plainants to continue said motion, complainants excepted. 
Loyless’ counsel moved here to dismiss the bill of exceptions, 
because it was already disposed of by the former decision, but 
theCourt overruled the motion, and ordered the argument to 
proceed. 
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L. Hoyue, Lyon, DEGRAFFENREID & IrvIN, for plain- 
tiffs in error, submitted the following points on the assign- 
ments of error in this case: 


1. Court will entertain jurisdiction of bills to review an 
award, although made the judgment of the Court under the 
statute, when the mistake or error complained of is admitted 
or clearly shown. Childers vs. West, decided at last term of 
this Court, head notes, page 51. 2 Story’s Equity, sections 
1450, 1456; 2 Ves., 451, and notes. 

2. This was a motion to dismiss bill for want of equity, 
which admits the facts, and the decision is made on that mo- 
tion only. 

8. It is true there was an answer in, but it did not answer 
the bill nor deny the facts charged in a single important par- 
ticular. 

4. Or when the answer is in conflict with the bill, the evi- 
dence had before the arbitrators exhibited to the bill, sustains 
bill, and is in direct conflict with the answer. 

5. The newly discovered fact is an equity, that if true, 
breaks down the whole theory of defendant’s claim, inde- 
pendently of the mistake of law and of fact by the arbitrator. 

It is true that the answer to amended bill denies this equi- 
ty, but the answer to original bill, on this point, is directly 
the reverse, and states most positively that none of the cotton 
to satisfy the Fleming recetpts for fifty-two bales, was taken from 
j the warehouse, or ever was in the warehouse; and this accounts 
for lost or missing twenty-five bales cotton. 

6. Where it is ascertained that the award is erroneous, it 
is obliged to be corrected, for it. lacks the judicial sanction 
of the courts of law to make it conclusive, whether right or 
wrong. 

7. The judgment on which defendant relies, viz: the put- 
ting this award on the minutes of Court is absolutely void, 
because the Judge who presided in that proceeding was inte- 
rested directly. Code, sec. 240. 

8. The liability in this case having grown out of a contract 
made in 1863, was within the Ordinance of 1865, and the 




















ATLANTA, DECEMBER TERM, 1869. 703 








Sharp & Brown vs. Loyless. 





defendant having contributed to the loss, it was within the 
provisions of the Relief Law of 1868, and the injunction 
shonld have been retained until these equities were settled. 

9, When the answer of a defendant is contradictory or 
evasive, upon a material point or charge made by the bill, 
upon which its main equity is based, upon a motion to dis- 
solve injunction upon coming in of such answer, a Court of 
Equity will hold up the injunction, and retain the bill, until 
such conflicting statements in the answer are shown to be the 
result of mistake or inadvertence, and not a wilful perver-_ 
sion of the truth. 

10. It is unquestionably true that when Sharp & Brown 
took possession of this warehouse, and the cotton therein, 
they assumed all the liability to the owners for its safe keep- 
ing and delivery when called for, that was upon Loyless 
previous to the sale, and that in a contest between such owners 
and Sharp & Brown, the onus would be upon them to show 
that such cotton had been lost without fault on their part. 

11. And so it would have been in a contest between com- 
plainants and defendant, if the complainant’s control had 
been exclusive, and defendant had not at any time interfered 
with their possession, and had no hand or voice in the deliv- 
ery of the cotton; but— 

12, When the evidence in the case shows. that Loyless 
united with complainants in the delivery of the cotton, 
directed, superintended and controlled the delivery in all 
doubtful cases of ownership or identity, before Loyless can 
compel complainants to account to him for lost or missing 
cotton, the onus is on him to show affirmatively that com- 
plainant converted the cotton, or that it was lost by their 
fault alone; and more especially, when it is shown by both 
parties that no inventory or list of the cotton was made, and 
all the facts and circumstances establish beyond controversy 
that complainants contracted with defendant, upon the faith 
of his representations alone, that all cotton for which defend- 
ant’s receipts were out, was in the warehouse at the time of 
its delivery to them. 

13. The evidence in the case shows affirmatively that de- 
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fendant himself sold and received pay for nineteen bales of 
the cotton, and that, in all probability, he got the whole of 
the missing cotton. 


W. A. Hawx1ns, for defendant in error, cited this case; 
39th Georgia, 8, and said it was res adjudicata. 


Brown, C. J. ) 


1. We have reviewed the decision of this case made by 
this Court at the last term, and are well satisfied of its cor. 
rectness. (Ante, page 8.) The objections filed under oath at 
the first term of the Court to an award returned and entered 
upon the minutes, must show that the award is the result of 
accident or mistake, or of the fraud of some one, or all of the 
arbitrators, or the parties, or is otherwise illegal, and it must 
show how, or in what the illegality consists, or it is insuffi- 
cient, and may be dismissed on demurrer, and the award or- 
dered to stand as the judgment of the Court. 

2. When such objections have been pleaded under oath at 
the first term of the Court, if it should appear at a subse- 
quent term that they are insufficient, or imperfect, the party 
filing them may, upon application to the Court, amend them, 
so as to supply the deficiency. But if he is satisfied with the 
objections, as filed at the first term, and makes no application 
to amend, but chooses to go to trial upon them as originally 
made out, and they are held insufficient, or dismissed on de- 
murrer in the Court below, and that judgment is affirmed in 
this Court, the matter in dispute is res adjudicata and the 
judgment is conclusive. 

3. One of the grounds taken in this bill of review is, that 
the Honorable John T. Clarke, who acted as one of the arbi- 
trators, was the Judge of the Superior Court, who presided 
at the term of the Court when the award was entered upon 
the minutes of the Court ; and it is objected that he was in- 
terested, as the award directed that he receive the sum of 
three hundred and fifty dollars for his services as arbitrator, 
to be paid jointly by both parties to the submission. As the 
payment was to be made by both parties to the litigation 
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jointly, the interest of Judge Clarke as between the parties is 
not very apparent, If he was pecuniarily interested in the 
event of the suit, the Code says he cannot sit “without the 
consent of all the parties in interest.” Was such consent 
given? His interest is distinctly charged in the bill, and 
the answer distinctly states, that all parties consented, that no 
objection was made. And this is corroborated by the fact 
that no such ground of objection appears upon the record, as 
having been made at the first term of the Court, or at any 
time till after the case had been heard in the Court below and 
had been brought here by bill of exceptions and the judgment 
of the Court have been below affirmed in this Court, when 
for the first time it is made in the bill of review as a ground 
for new trial. We hold under this state of facts that the 
objection was waived on the trial, and that it cannot now be 
made. 

4, The award of the arbitrators was returned to the Court 
at the November Term, 1867, and entered upon the minutes, 
and the Court adjourned till March, 1868. When the Court 
met in March, it was thought best by the Judge, on the first 
day of the adjourned term, to adjourn the Court till the next 
regular term, without transacting any business of much con- 
sequence. About the time the Judge had ordered the sheriff 
to adjourn the Court, Sharp and Brown appeared in Court, 
by their counsel, and asked that the Court would continue in 
session till they could have time to put their objections to the 
award in proper form and file them. The Judge gave a few 
minutes only, holding that they had already had sufficient 
time, and he ordered the Court adjourned. About the mo- 
ment of the adjournment the objections, with which the com- 
plainants seem to have been satisfied, as they never made any 
motion to amend them, were filed. Indeed, we are told in 
the argument of this case, that the counsel considered them 
sufficient and went to trial upon them. The refusal of the 
Judge to keep the Court open and give the counsel further 
time to perfect his objections, is urged by the bill of review 
as a ground for a new trial in this case and several affidavits 
are filed giving reasons why the objections had not been put 
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in proper shape, during the time that intervened between the 
November term of the Court and the March ‘adjourned term, 
One principal reason is that the papers and books necessary 
to enable counsel to prepare the objections, were not in their 
possession, but were partly in the possession of the other 
party, and partly in the possession of certain corporate com- 
panies. But is this a sufficient excuse? We think not. If 
the counsel had applied to the Judge in Chambers between 
the regular and the adjourned term, it would have been his 
duty to have passed an order, requiring the other party or 
the said corporate companies, to allow the counsel to have 
access to the books and papers, for the purpose of making up 
his objections, and if the order had been disobeyed, the Judge 
would have compelled obedience to it, or he would then have 
given more time to perfect the objections. The record does 
not show that the counsel ever applied to the opposite party 
to allow him to inspect the papers, or to the corporations for 
the use of their books, or took any steps whatever to get ac- 
cess to the papers. Taking into consideration the time be- 
tween the regular and the adjourned terms of the Court, and 
the right to demand the use of the papers for the desired 
object, we cannot say that there was such diligence as entitles _, 
the complainants on this ground, to the interposition of the 
Court by bill of review after a final judgment. 


5. The only remaining ground relied upon in the bill, 
which has any plausibility to sustain it is, the point made on 
the newly discovered evidence. To entitle a party to a new 
trial on the ground of newly discovered evidence, he must 
show—1l. That the evidence has come to his knowledge since 
the trial. 2. That it is not owing to any want of diligence 
on his part that it did not come to his knowledge sooner. 3. 
That it is so material that it would probably produce a differ- 
ent result if the new trial should be granted. 4. That it is 
not cumulative only—that is, it must relate to facts of which 
there was no evidence on the trial complained of. The affi- 
davit of the witness himself must be produced or its absence 
accounted for. And new trial will not be granted if the only 
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object of the evidence is to impeach the character of a wit- 
ness. Berry vs. The State, 10 Ga., 511. 

Now we do not think the case made by this bill comes up 
to this rule. It is not shown that these complainants used 
any diligence to discover the evidence upon which they now 
seek the new trial. Nor are we satisfied that it is so material 
as to change the result, if the new trial should be allowed. 
It is very nearly, if not entirely, sworn off by the answer, 
and, if it is not cumulative only, it would hardly have pro- 
duced a different result, if it had been with the defendant’s an- 
swer before the arbitrators at the time the award was made. 
But a still stronger objection to it is, that no affidavits of the 
witnesses themselves are attached to the bill. The amend- 
ment was filed after the motion to dissolve the injunction had 
been made, and time was then asked, to get up affidavits to 
sustain it on the ground that the witness was not at home. 
But this was no compliance with the rule. The affidavits of 
the witnesses, stating what they would testify about the cot- 
ton, should have been attached to the bill or their absence 
should have been more satisfactorily accounted for, The 
amended answer did not state where the witness, Warren, was, 
only that he was spending the summer from home. It is not 
shown that he was beyond the reach of the complainants, or 
that any effort had been made by them to get his affidavit, 
before the amended bill was filed ; nor is it stated how long 
since the facts alleged in the amended bill came to the know- 
ledge of the complainants or their counsel. Indeed no excuse 
is pretended to be given why the affidavits of the witnesses, 
Wilburn and Weston, are not attached to the bill. 

We are satisfied that the complainants are not entitled to 
a new hearing upon the grounds made by this bill, and that 
the subject matter in controversy in this case has been finally 
adjudicated. It is an established rule that a bill of review 
will not be sustained, when it does not make a case, which 
requires a reversal of the former decree, or would authorize a 
new trial. 30 Georgia, 826. This bill, whether technically a 
bill of review or a bill for a new trial, does neither. 

Judgment affirmed. 
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Haman & Broruer, plaintiffs in error, vs. Moses & Grp. 
RARD, defendants in error. 


1. When the evidence is in conflict, and no rule of law is violated, and 
there is sufficient evidence to sustain the verdict, a new trial will not 
be granted. 

2. An attorney-at-law who had a claim against a client for a fee asa 
retainer, and also for professional services rendered, brought suit, 
alleging in the declaration that defendant was indebted to him in the 
sum of $2,500 for ‘‘ professional services,’’ and on the trial offered 

evidence to show the value of the services rendered, and also to prove 
that the retainer was due; no objection was made to the evidence, and 
the jury found a verdict for a sum which, with or without including 
the retainer, could be sustained by the evidence: Held, that the in- 
troduction of evidence as to the retainer did not entitle the defendant 
to a new trial,as he made no objection to it when introduced, though 
the record contained no separate allegation as to the retainer. 

8. If a party waives his objection to the pleadings by allowing the evi- 
dence to go to the jury without objection, he is not entitled to a new 
trial on the ground that the allegations and the proof do not corres- 
pond. 


Attorneys’ fees. Charge of the Court. Before Judge 
JoHNsoN. Muscogee Superior Court. May Term, 1869. 


Moses & Gerrard brought complaint against L. Haiman 
& Brother upon an open account, one item of which was 
“For professional services in the matter of Henry Lafour 
vs. L. Haiman & Brother, $2,500.” The other items were 
for small fees, amounting in the aggregate to $60 00, and 
about which there was no dispute. As to the first item, the 
evidence was as follows: During the war between the Uni- 
ted States and the Confederate States, defendants, one Rosen- 
burg and others, formed a partnership to buy quartermaster 
stores for the Confederate States, in Europe. They agreed 
that this contract should not be sold to any one without the 
consent of the others. Elias Haiman and Rosenburg went 
to Europe, and Haiman had to return. In his absence, 
Rosenburg, without such consent, sold out said contract to 
Lafour upon certain terms, by which Rosenburg got from La- 
four £20,000, to be spent in such purchases, He bought but 
£3,000 worth, and claimed the other £17,000 upon the pre- 
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tense that Lafour had failed to comply with his undertakings. 
When Elias Haiman got back to Europe he was informed of 
this, and tried to get an interview with Rosenburg, but failed. 
Hearing that Rosenburg had come to the United States, he 
desired Lafour to send after him. Lafour agreed to do so if he 
would give him the bond of Haiman & Brother, guarantee- 
ing Lafour against loss, in the sum of £8,000. This bond 
was given. Rosenburg was found, and out of him £1,500 
was collected. After the war, Lafour’s agent came to Geor- 
gia, and demanded a settlement from Haiman & Brother. 
He demanded of them only £3,000. They then sought plain- 
tiffs for legal advice. 

The testimony of the defendants is in substance, that they 
called on R. J. Moses, Jr., told him all the facts, and that he 
advised them to offer £2,000 in compromise, and told them 
that he would charge them $150 00 fora fee. Next day they 
called on R. J. Moses, Sr., found that his son had told him 
of the case, and that Lafour’s agent had been there to em- 
ploy him, and he told them that they must pay $250 00 for 
a fee; they professed to be willing to pay what they got from 
Rosenburg, less expenses, say about £800, because that was 
Lafour’s money, and they laid no claim to it, and said that if 
Moses, Sr., would get them entirely out of it they would not 
begrudge $1,000 00 as a fee. He told them that Lafour’s 
agent was not putting his claim on the bond for £8,000, not 
seeming to know anything about it, and told them to go back 
and withdraw their offer of £2,000, and offer what they got 
from Rosenburg, less expenses, but that it would be very diffi- 
cult then to get a settlement for less than £2,000. They had 
offered the £2,000, but it was refused, as they thought, be- 
cause it was not offered in cash. Next day they called again, 
and R. J. Moses, Sr., wished $250 cash, asa retainer. They 
asked what he meant by a retainer. He said, to keep his 
firm from being employed by Lafour’s agent, They prom- 
ised to pay it. next week, and asked him what other charges 
he would make, and he said he did not know, that there 
might be a law-suit in the United States District Court, etc., 
and then he would charge additional fees. They were ad- 
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vised that there could be no recovery on the bond in this 
country, but that there could be in Europe, where Elias Haj- 
man wished to go. They made no objection to said arrange. 
ment as to fees. 

R. J. Moses, Jr., testified, that in the first interview he 
told them that they must pay $250, as a retainer, but they 
must see his father as to the regular fee. 

R. J. Moses, Sr., testified, that they said to him if he could 
get the settlement upon the basis of their paying the £1,500, 
less expenses, they would not begrudge $1,000 00, as a fee; 
that he replied that he would see what he could do, and would 
then charge them, in addition to the retainer of $250 00, 
what he thought his services worth. ‘Their offer was with- 
drawn and Lafour’s agent went away. 

After much correspondence, the whole matter was settled 
by Haiman & Brother giving Lafour a title to certain prop- 
erty in Columbus, at the value of $7,000 00, as expressed in 
the deed. R. J. Moses, Sr., then called for his fee; they said 
they would pay the $250 00 retainer, but no more; he claimed 
that his services were worth $2,500 00, and said they were 
agreed as tothe retainer, but he would sue them for the fees, 
They paid no part of the retainer but $20 00, and this suit 
was brought. 

Besides these facts, the following evidence was produced: 
James M. Smith, an attorney-at-law, testified, that if plain- 
tiff’s said services resulted in releasing defendants from a lia- 
bility for $60,000 00, they were worth $2,000 00; that if the 
claim was for only £3,000, and said services reduced it to 
£750, they were worth from $1,200 00 to $1,500 00; that 
if defendants did not believe they owed Lafour anything, 
and merely got this settlement to avoid a law-suit, the fee for 
the settlement should be from $500 00 to $800 00. B. Hill, 
an attorney, testified to. the same. 

Mr. Bowers, who had had this matter in hand against 
Haiman & Brother, before the agent came here, testified that 
Lafour’s agents would have employed plaintiffs if defendants 
had not done so; that the agent did claim the whole £17,000, 
and but for said settlement, would have sued for that amount; 
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that the settlement could not have been effected except by 
R. J. Moses, Sr., and that the property taken in settlement 
had been on the market ever since the settlement, and it 
could not be sold for $4,000 00. 

_ The Court charged the jury that they should first ascertain — 
from the evidence what the services of plaintiffs were reason- 
ably worth, to which they should add $250 00 for the re- 
tainer. The jury found for plaintiffs for $1,310 00, with 
interest and costs. 

A new trial was moved for upon the grounds that said 
charge was erroneous, and that the verdict was not sustained 
by the evidence. 


Peasopy & Brannon, Wituiams & TuHorntTon, for 
plaintiffs in error. 


Moses & GERRARD, for defendants. 


Browy, C. J. 


1. We have ruled again and again that this Court will not 
grant a new trial when the evidence is in conflict, and no 
rule of law has been violated, and the Judge who tried the 
case is satisfied with the verdict. 

2. The motion for a new trial in this case rests mainly on 
the ground that the declaration charges that the defendants 
are indebted to the plaintiffs in the sum of $2,500 00 for 
“ professional services,” and that plaintiffs claim $250 00, as 
a retaining fee, and the value of the services rendered by 
them in addition to the retainer, and that upon this declara- 
tion, evidence was submitted to the jury to sustain the claim 
for both the retainer and the quantum meruit. The Court 
charged the jury that they should first ascertain from the 
evidence what the services of plaiptiffs were reasonably 
worth, to which they should add $250 00 for the retainer. 

Counsel for plaintiffs in error insists that plaintiffs might 
have recovered $2,750 00 under this charge, and under cer- 
tain parts of the evidence; that is, $2,500 00 for the services 
rendered, and $250 00 for the retainer, when the declaration 
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only claims $2,500 00 as due. And the counsel insists, that 
the declaration should have contained a count for the services 
rendered, and another for the retainer, and that as this was 
. not the case, a new trial should be granted. But there are 
" two replies to this: first, that the jury did not find the 
$2,750 00, nor the half of that sum, and the objection on 
that ground is imaginary rather than real; second, the evi- 
dence as to the retainer was permitted to go to the jury with- 
out objection by the defendants. Indeed, it may be said 
without any great inaccuracy in language, that the retaining 
fee is a fee for professional services, though, it is insisted, 
that the retainer is not paid for services rendered but in con- 
sideration that the counsel will not take a fee from the other 
side, not on an agreement to do service for the defendant but 
on an agreement not to do service against him. Without 
entering into a discussion of the correctness of this distinc- 
tion, we are satisfied to put the case on the ground that there 
was sufficient evidence to support this verdict with or with- 
out including the retainer in the amount found by the jury. 

If a party permits evidence to go to the jury without 
objection, and the jury find on the evidence, the party is not 
entitled to a new trial on the ground that the allegation and 
the proof do not correspond. Generally, when a party per- 
mits proceedings to be had, in the progress of his case, with- 
out making any objection, the Court will hold him to have 
waived the objection, and will not relieve him against the 
consequences of the proceeding, to which he did not object 
at the propertime. Dudley’s Reps.,209; Ga. Decisions, part 
2,131; 2 Kelly, 281; 9 Ga., 359; 22d Ga., 24, 330; 27 Ga, 
378; 36 Ga., 599; 37 Ga., 102. 

We are satisfied the objection to the evidence came too 
late in this case after verdict. 

Judgment affirmed. , 
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James Krew, plaintiff in error, vs. LockHarpD & IRE- 
LAND, defendants in error. 


A motion to distribute money was pending in the County-Court when a 
collateral issue of fact was submitted to a jury, and the Court, in the 
exercise of the discretion given by the statute in such cases, allowed 
an appeal from the verdict to the Superior Court, and a motion was 
afterwards made in the Superior Court to dismiss the appeal, on the 
ground that no security had been given: Held, that, as the appeal 
could not be entered in such case as matter of right, under the general 
law, and as there could be no “eventual condemnation money,’’ the 
fund being in the hands of the Court, it was not error in the Superior 
Court to refuse to dismiss the appeal. 


Appeal in collateral issue. Before J udge WorRILL. Mus- 
cogee Superior Court. May Term, 1869. 


On the 31st of July, 1867, Margolius gave to Lockhard 
& Ireland, a mortgage upon “ his entire stock of goods, wares 
and merchandize,” in his designated store-house in Columbus, 
to secure his note to them for $589 29, due 10th November, 
1867. On the 11th of December, 1867, this mortgage was 
foreclosed, and the mortgage fi. fa. was levied on Margolius’ 
goods. On the 18th of September, 1867, Kirlin sued out 
his distress warrant against Margolius, as survivor of Margo- 
lius & Company, for $535 00, for rent of said store-house, 
and had it levied upon the same goods, At March Term, 
1868, the sheriff of the County-Court, to which said fi, fas. 
were returnable, had in hand the proceeds of the sale of said - 
goods, and Lockhard & Ireland and Kirlin were at issue as 
to who should take said proceeds. The jury found the issue 
in favor of Kivlin. Thereupon, the Judge of the County- 
Court, upon motion of Lockhard & Ireland, ordered said 
cause to be carried to the appeal docket of the Superior Court. 
Nothing was said about any bond and security, and none was 
given. When the cause was called in the Superior Court, 
Kirlin’s counsel moved to dismiss the appeal, because no 
bond and security had been given. The motion was over- 
ruled. For some reason, the cause was not then tried. At 
May Term, 1869, that motion was renewed and again over- 

VoL, XxxxIx—46, 
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ruled. The cause was then tried, and resulted in «vein 
and judgment for Lockhard & Ireland. During the trial, 
Kirlin’s counsel objected to said mortgage as evidence, be- 
cause of its uncertainty. The objection was overruled and 
the mortgage was read. 

Error is assigned upon the refusal to dismiss said appeal 
and to reject said mortgage. During the argument this last 
assignment was withdrawn. 


J. M. Russevi, Ramsey & Ramsey, for plaintiff in error, 
cited the law as to appeals generally in Irwin’s Code. 


Preazsopy & BRANNON, by the Reporter, for defendants, 
replied, that this objection came too late, Irw. Code, secs, 
4191, 4193; Kitchens vs. Kitchens, 39th Ga. R. It should 
have been a rule for L. & I. to show cause, Thomas vs. The 
Ga. R. R. and Bk’g Co., 38th Ga. R., 222. But no bond 
was necessary in this case, Irw. Code, sec. 3554. 


Brown, C. J. 


The money was in Court in this case, and was claimed by 
the mortgagees and by the landlord whose debt against the 
mortgagor was for rent. A collateral issue of fact was made 
up and submitted by the Court toa jury. After verdict, the 
Judge of the County-Court permitted an appeal to the Supe- 
rior Court, without requiring security on the appeal. A mo- 
’ tion was afterwards made in the Superior Court to dismiss 
the appeal on the ground that no security was given. The 
Court refused to sustain the motion, and that decision is com- 
plained of. | 

As a general rule, no appeal is allowed in collateral issues 
in the Superior Court, but the Judge of the County-Court, 
when such issue was tried in that Court, might, in his disere- 
tion, permit an appeal to the Superior Court. Revised Code, 
3554. The Code does not say that the County-Court in’such © 
case shall require security to be given on the appeal. As the 
appeal was allowed in the discretion of the Judge, he might 
order it, on condition that bond and security be given. And 
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it would have been his duty to have required security in most 
cases. But we see no reason why it should have been re- 
quired in this case. The fund was in the hands of the Court 
for distribution, and the jury trial was intended to enlighten 
the conscience of the Court on a question of fact. There 
could have been no “eventual condemnation money” in this 
case and no reason why security should have been required. 
It is not a case under the general law, where the party can 
appeal as matter of right on giving bond and security. 
Judgment affirmed. 





WINIFRED BryYAN, by her next friend, plaintiff in error, vs. 
THomas WHITSETT, defendant in error. 


i. When the husband refused to take the benefit of the Homestead Act, 
and the wife filed her petition and schedule in the Court of Ordinary, 
praying to be allowed the property exempt, for the use of the family, 
and before the order, allowing her the property exempt, had passed in 
the Court of Ordinary, the husband was adjudged a bankrupt, and the 
property included in the wife’s schedule was afterwards sold by the 
assignee in bankruptcy: Held, that the wife cannot recover the prop- 
erty, by possessory warrant, from the purchaser at the sale made by 
the assignee in bankruptcy. 


Possessory warrant. Bankruptcy. Before Judge Cote. 
Dooly Superior Court. October Term, 1869. 


On the 16th of December, 1868, Mrs. Bryan filed her peti- 
tion with the Ordinary of said county for the exemption of 
certain personal property, a wagon and stock worth $250 00, 
under the “ Homestead Act” of 1868, and it was accordingly 
set apart for her on the 28th of said month. On the 21st of 
said month her husband had been adjudged a voluntary 
bankrupt, under the Act of Congress. In January, 1869, 
the Register conveyed all the bankrupt’s property to his 
assignee in bankruptcy. The assignee, in April, 1869, at 
regular assignee’s sale, sold said personal property to Whit- 
sett. Mrs. Bryan sued out a possessory warrant against 
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Whitsett to get possession of said property. On the trial it 
was shown that the bankrupt had owned and possessed the 
property for several years and that no actual change of that 
possession was made till said assignee acquired possession, 
Mrs. Bryan testified that she had claimed the property ever 
since her said petition was filed, though it had been used 
just as it was before she claimed it, and her son testified that 
he had it in possession, by his father’s permission; that his 
father ordered him to deliver it to the assignee, but he took 
it to his father, saying he would not carry it to the assignee, 
because he considered it his mother’s. When Mr. Bryan 
was taking it to the assignee his wife objected and he prom- 
ised to return it to her on the next day. Before Whitsett 
bid off the property it was stated that Mrs. Bryan claimed 
the property as aforesaid, but the Register said he had con- 
sulted able counsel, who said her claim was worthless as 
against the assignee’s title. 

The magistrate, before whom this trial was had, decided, 
under those facts, that title passed to Mrs. Bryan at the date of 
her application, and that under the Homestead laws, and the 
nature of the property, the husband’s possession from that 
date was her’s. He, therefore, refused to dismiss the war- 
rant upon a motion made therefor, and ordered the property 
to be delivered to Mrs. Bryan. 

A certiorari was sued out. The judgment of the magis- 
trate was reversed, upon the ground that Mrs. Bryan had 
never had possession of said property, and that the warrant 
should have been dismissed and the property should have 
been restored to Whitsett. All this is assigned as error. 


Putt. Cook, by 8. Haut, R. F. Lyon, F. T. Syeap, for 
plaintiff in error, cited, as to the law of such warrants, sec- 
tions 3956, 3959, Irw. Code; 25th Ga. R., 25; 30th Ga. R., 
127, 207; 15th Ga., 25; husband can not deprive wife of 
the exemption, 35th Ga., 184 and the Homestead Act, and 
said that even under the Bankrupt Law this property was 


exempt. 


C. T. Goong, by R. H. CuarkeE, for defendant in error. 
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Brown, C. J. 


The husband in this case refused to take the benefit of the 
Homestead and exemption of personal property, for the use 
of his family, and the wife filed her petition and schedule in 
the Court of Ordinary, praying to be allowed the property 
exempt by law for the benefit of the family. After the filing 
of her petition, and before the order of the Court of Ordi- 
nary allowing her the exemption, the husband was adjudged 
a bankrupt. The property remained on the premises where 
the husband and wife resided, from the time when the wife 
filed her petition in the Court of Ordinary till 4 day or two 
before the sale, when it was taken possession of by the 
assignee in bankruptcy, with the assistance of the husband, 
and was sold by the assignee, when Whitsett became the pur- 
chaser, and paid the price for which it was bid off to the 
assignee, which went to the creditors of the husband. After 
this sale, Mrs. Bryan, the wife, sued out her possessory war- 
rant against Whitsett for the recovery of the possession of the 
property, which was adjudged to her by the Notary Public 
who heard the case, who, under our Constitution, is ex officio a 
Justice of the Peace. A certiorari was sued out, and the 
case was afterwards heard in the Superior Court, when the 
judgment of the Justice of the Peace was reversed by the 
Superior Court. That judgment is brought here for review. 

We think the judgment of the Superior Court was right. 
To sustain a possessory warrant, it must appear that the per- 
sonal property, the subject matter of the litigation, was in 
the “ peaceable and legally acquired possession of the com- 
plaining party,” and that it was taken, enticed or carried 
away, either by fraud, violence, seduction, or other means, 
from the possession of such party, or that it has disappeared 
without his consent, and has been received or taken posses- 
sion of by the party complained against, under some pre- 
tended claim, and without lawful warrant or authority. This 
case presents no such state of facts. This property was taken 
possession of by the agent of the law, and by authority of ' 
law. If a sheriff should find the property of another person 
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in the possession of a defendant in fi. fa., and should levy on 
and sell it, the purchaser could not be said to take possession 
of, or to receive the property without lawful warrant or 
authority. He who purchases property at the sale of an 
officer of the law, acquires the possession legally, and the 
owner, if there be a better title, cannot recover the property 
by possessory warrant. He must bring trover or other 
proper action to try the title. 

We express no opinion as to the title in this case, as that 
question is not made by this record. 

Judgment affirmed. 





James A. Hoye, plaintiff in error, vs. THE STATE oF 
GeorGIA, defendant in error. 


1. When, from the nature of the case, the defense set ujfas an excuse 
for the killing, was that it was justifiable homicide in self-defense, it 
was not error in the Court to give in charge section 4267 of the Re- 
vised Code as the law applicable to the case. 

2. Previous threats by the deceased that he would take the life of the 
accused if he did not pay him some money he owed him, which were 
not communicated to the slayer before the fatal deed, are not admis- 
sible in evidence in justification of the killing in self-defense, anda 
new trial will not be granted to let in newly discovered evidence of 
such threats. 

8. A new trial will not be granted for newly discovered evidence, which 
is only cumulative, or intended to impeach a witness, or when it would 
not, if heard on the trial, probably have produced a different result. 

4. Jurors will not be heard to impeach their own verdict. 

5. It is the imperative duty of the Judge of the Superior Courts to hold 
the Courts at the regular times fixed by law, and he has no right to 
adjourn any of said Courts from the regular term to some other time, 
by order in vacation, unless it is in the language of the statute, ‘‘ not 
possible for him to attend the regular term of said Court, from sick- 
ness of himself or family, or other unavoidable cause.’’ And in case 
the Judge, by order in vacation, adjourns over the regular term of the 
Court to any other time, for any other cause than those expressed by 
the statute, no party litigant can be compelled to try his case before 
the Judge at such irregular term. But if the parties in a civil case go 
to trial without objection, they will not afterward be heard to set up 
the irregularity. 
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6. A defendant who is charged with a crime involving his life or liberty, 
is not held to have waived anything, unless he does it by express agree- 
ment for the purposes of the trial, If the term of the Court has been 
illegally adjourned and a party at such adjourned term is convicted of 
murder or manslaughter, he is not bound by the proceedings, and is 
entitled to a new trial, on motion. 


Murder. Arrest of judgment. Adjournment of Courts. 
Before Judge Cote.’ Bibb Superior Court. May adjourned 
Term, 1869. 


Hoye was charged with having murdered Aaron Moore, 
on the 10th of January, 1869, in said county. That Hoye 
did the killing was shown. The mortal wound was by a 
pistol ball, under the shoulder-blade. Moore was dunning 
him for a blacksmith’s bill. 

Dick’ BAILEY, a negro, testified that when Moore said 
people would not pay him for his work, Hoye told his son, 
James Hoye, to hand him his pistol; Moore ran and Hoye 
shot him while he ran. After shooting him, Hoye shot at 
him again. Moore was unarmed. Witness was expressing 
his sorrow for Moore, saying he was shot, when Hoye said, 
“how do you know he is shot, and that I did it?” Witness 
said, “because he threw his hands up to his back when the 
pistol fired.” Hoye replied, “you are evidence, then I will 
kill you,” and cursing witness, shot him in the head. Hoye 
ran home. Several questions were asked this witness as to 
whether he had not told one Howard, that he knew but little 
of the matter, and that he was shot by accident and, after- 
wards drank with Hoye, with a view to impeach him. He 
denied saying so. Besides himself, the two Hoyes, and de- 
ceased, witness said one Gates and one Dent were present at 
- the shooting. 

Racue.t Dennis testified, that hearing the shooting she 
looked out, saw Moore running, and “smoke following him,” 
that he came to her house, said he was shot, and soon died. 

For the defense, the evidence was as follows: JAMES HoYE 
testified, that Moore and his father were at a grocery, Moore 
dunned his father, and his father said he then had no money, 
but told him to allow him acredit claimed by him, and that 














/ 


720 SUPREME COURT OF GEORGIA. 





ey, 


Hoye vs. The State of Georgia. 








he would pay him the balance soon; Hoye went out, Moore 
followed him and again dunned him; Hoye again promised 
to pay him soon, and went back into the grocery ; Moore fol- 
lowed him and continued to talk about the account; Hoye 
told Moore to go off andsay nomore. James Hoyealso told 
Moore to go off, telling him that he would get hurt. Moore 
then said to Hoye, “G—d d—n you, I will kill you,” put- 
ting his hand intohis bosom. Knowing Hoye was unarmed, 
witness jumped between them, as Moore seemed to be about 
to draw a weapon; Moore turned somewhat from witness; 
Hoye jerked witness’ pistol from his belt and shot Moore; 
Hoye was trying to shoot the second time, when witness 
threw up his hand and caused Hoye accidentally to shoot 
Bailey. Bailey admitted this shot was accidental, drank with 
the Hoyes, and went home with them. 

It was shown, that Hoye was hidden to avoid arrest for 
several days, but that this was done under advice of counsel 
to wait till bail could be had, and that as soon as that was 
arranged for, he surrendered himself. 

Howakrb testified, that Bailey did say to him what Bailey 
had denied, as aforesaid, that Bailey did not seemed disposed 
to talk to him about the matter, and said he did not know 
how Hoye came to shoot him, Bailey. 

The charge of the Court was not in the record. It was 
conceded, however, that he charged as complained of in the 
motion for new trial, and in his remarks as to overruling the 
motion, he said that he charged the jury in the language of 
this Court, in Hinch vs. The State, 25th Georgia Report, 299, 
as nearly as hecould. The jury found Hoye guilty of volun- 
tary manslaughter. 

The motion for a new trial was upon the following grounds: 
Ist. That the Court erred in charging the jury in relation to 
the 15th section of the 4th division of the Penal Code, and 
in applying said section to the case as made by the testimony, 
inasmuch as said section refers to an entirely different class 
of cases from those contemplated by the 12th seetion of said 
division, upon which the accused predicated his defense. 
2nd. Because of the discovery, since the trial, that on the 9th 
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day of January, 1869, Moore told one Edwards, that if Hoye 
did not pay him some money, due him for blacksmith’s work, 
he would kill Hoye, and that about two weeks after the kill- 
ing, Dick Bailey told said Edwards, that when Hoye and 
Moore were quarrelling, young James Hoye, jumped between 
the parties, took hold of Moore and turned him around a 
little, and thus caused the shot to hit Moore’s shoulder. 3d. 
That the verdict was contrary to law and the evidence; and 
4th. That after the jury had retired to consider of their ver- 
dict, they discussed the conduct and character of Hoye before 
the killing, though his character had not been put in issue. 

There are two other grounds in this motion, but one of 
them was abandoned here, and the Judge denied the state- 
ments of facts therein set forth. The 2d ground was sup- 
ported by affidavits of the statements having been made, and 
of Hoye and his counsel, that they were ignorant of the facts 
till after the verdict. The 4th ground was supported by 
affidavits of several of the jurors, stating that before making 
the verdict the jury did discuss Hoye’s character and conduct 
before the killing, saying he was a bad and desperate man. 
The motion for a new trial was overruled. 

There was also a motion in arrest of judgment, upon the 
ground that the Court was sitting illegally at thejtime of the 
conviction. This was based upon these facts: The regular 
term of the Court was to begin on the third Monday in May. 
In vacation the Judge ordered it adjourned till the fourth 
Monday, in May, stating in his order, as reasons for the 
adjournment, that several members of the bar could not at- 
tend on the third Monday, and that he had been appointed 
to attend the Commercial Convention in Memphis, which 
was to be held during the week, beginning with said third 
Monday. This motion was also overruled, and Hoye was 
sentenced to the penitentiary for ten years. Error is assigned 
upon the refusal to arrest the judgment, and upon each of 
the grounds in the motion for new trial. 





—— 








Joun B, Weems, Joun RoTHERFORD, for plaintiff in 
error. 
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E. W. Crocker, Solicitor General, by 8. Hunter, for de- 
fendant. 


Browy, C. J: 


1. The excuse set up by the defendant’s witness in this 
case, to justify the killing, was that'the deceased, during 
the quarrel, cursed prisoner, threatened to kill him and put 
his hand in his bosom, when prisoner took witness’ pistol 
from his person and shot deceased. Under this state of facts 
the Judge gave in charge to the jury section 4267 of the 
Revised Code, which relates to the killing of another in self- 
defense, as the law applicable to the case, and this is assigned 
as error. And it is insisted that the Judge should have given 
in charge section 4264, which relates to justifiable homicide 
in defence of habitation, person or property, against one who 
manifestly intends, or endeavors, by violence or surprise, to 
commit a felony on either. We think the evidence in the 
case justified the charge as given, though it might have been 
better, out of abundant caution, for the Judge to have given 
both sections in charge to the jury, and left them to apply 
the evidence. 

2. The new trial was also asked, in this case, on the ground 
of the newly discovered evidence of Edwards, who swears 
that deceased told him, the day before the killing, that if 
Hoye, the prisoner, did not pay him some money which he 
owed him, he intended to kill him. It is not pretended that 
this threat was communicated to Hoye before the fatal shot 
was fired. It could not, therefore, have-influenced his con- 
duct, and is not admissible in evidence in justification of the 
killing. We are aware that such evidence was admitted in 
Keener’s case in 18th Georgia, 194, not by way of justifica- 
tion, but merely to show the state of mind or feeling on the 
part of the deceased. But that ruling does not seem to have 
been followed in subsequent decisions. See 25th Georgia, 
207, and 29th Georgia, 470. While we do not overrule that 
decision, we hold that it is not applicable to this case. We 
do not see what the state of mind of the deceased had to do 
with the case, as the deceased was unarmed, and made no 
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effort to hurt the prisoner further than to make threats, and 

ut his hand in his bosom, where he had no weapon. We 
are, therefore, of the opinion that the evidence of pre- 
vious threats, not communicated to the prisoner before the 
killing, would not have been admissible, and that the Court 
did not err in refusing a new trial on this ground. 

3. Nor will a new trial be granted on the ground of newly 
discovered evidence which is only cumulative, or intended to 
impeach the character of a witness examined on the trial, or 
when the evidence, if it had been before the jury on the trial, 
would not probably have changed the result. 

4, The motion for a new trial was also predicated upon 
the affidavits of certain.jurors who tried the case, to the 
effect that the character and conduct of the defendant, pre- 
vious to the killing, was spoken of in the jury-room during 
their deliberations, which, it is insisted, was not justified by 
any evidence before the jury. We think the Court did right 
to overrule the motion, on this ground, also, as the jurors 
were not competent to impeach their verdict, 28 Ga., 78; 
30 Ga., 869. 

5. But we now approach a much more difficult question. 
Was the Court legally and regularly held, and if not, did 
the defendant waive his objection to the irregularity by going 
to trial without making the objection? We have considered 
this question carefully, with a strong disposition to sustain 
the verdict, to which we find no other good objection. But we 
are unable to do so. The Constitution and Statutes of the 
State fix the time when the regular terms of the Superior 
Courts shall be held. Sections 3175 and 3176 of the Revised 
Code lay down the rules distinctly under which the regular 
terms of the Court may be adjourned by the Clerk, on fail- 
ure of the Judge to attend, and by order of the Judge in 
vacation, when it is “not possible for him to attend the regu- 
lar term of said Court from sickness of himself or his family, 
or other unavoidable cause.” And section 3177 declares that 
“no Superior Court shall be adjourned by the Judge in vaca- 
tion except for the cause above stated.” This does not inter- 
fere with the right of the Judge, in term time, to adjourn 














724 SUPREME COURT OF GEORGIA. 





ey 


Hoye vs. The State of Georgia. 





the Court to such time as he may think fit, nor to hold ad. 
journed terms, in his discretion, “to close the dockets,” when 
the business requires it, or to hold “special terms” to try 
criminal cases. But it does distinctly and unequivocally for- 
bid the Judge to adjourn over the regular term by order in 
vacation for any other cause than sickness of himself or fam- 
ily, or other unavoidable cause. 

The practice which had grown up in some circuits of ad- 
journing the regular terms of the Courts, at the mere conve- 
nience or caprice of the Judge, to the great detriment of 
parties and inconvenience of jurors and witnesses, was a great 
evil and demanded the emphatic mandate of the Legislature 
which is now found in the Code. | 

It is not pretended that the Superior Court of Bibb county 
was adjourned for either the sickness of the Judge or of his 
family, or for any other unavoidable cause, which rendered it 
impossible for him to attend at the regular term. The order 
recites that certain members of the bar could not attend at 
the time fixed for the regular term and that the Judge desired 
to go to the Commercial Convention. This was no legal 
excuse. If half the attorneys in the circuit should be absent, 
it is the duty of the Judge to attend at the regular time fixed 
by law. He can then make such adjournments, or grant 
such continuances of causes as he may think proper, or as the 
facts of each case may justify. When the Judge, without 
any sufficient legal cause, has adjourned the regular term of 
the Court, by order in vacation, we hold that he has no power 
at such adjourned term to compel any party to go to trial 
before him. If, however, parties to civil causes make no 
objection and go to trial, we hold that the irregularity is 
waived, and that they cannot afterwards be heard to object 
to the judgment, on the ground of the illegal act of the Judge 
in ordering the adjournment. 

6. But the rule is different in a criminal case involving the 
life or liberty of the defendant. He waives nothing by im- 
plication or intendment. And unless he expressly waives an 
objection to the legality of the adjournment, with a view to 
a trial which is to bind him, we hold that he may take advan- 
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tage of it even after verdict. ‘The State in such case is bound 
to make his guilt Jegally appear beyond a reasonable doubt 
before he can be subjected to the penalty which must follow 
the conviction. 

As the Court, illegally adjourned as this was, had no right 
to try the defendant without his express consent to go to trial 
and take the consequences, (which consent should have been 
in writing upon the bill of indictment,) he has not been put 
in jeopardy, and we set aside the verdict, on that ground 
alone, and send the case back with instruction that a new 
trial be had. 

Judgment reversed. 





Rosert N. PARKER, plaintiff in error, vs. THE Mayor anp 
CounciLt oF Macon, defendant in error. 


1. The Mayor and Council of the City of Macon, have full power and 
authority, given them by charter, to remove, or cause to be removed, 
any buildings, posts, steps, fences, or other obstructions, or nuisance, in 
the public streets, lanes, alleys, sidewalks or public squares of the city. 
Under this power, conferred for the public good, they are bound to 
keep the streets, lanes, alleys and sidewalks in such condition that it is 
safe and convenient to pass them, and in case of failure they are liable 
to any person injured by their neglect. 

2. A two story brick wall of a house that had been burnt down some 
months previous, standing at the edge of the sidewalk, though private 
property, if it be so much dilapidated, or decayed, as to endanger the 
lives of persons passing the streets, is a nuisance, which the Mayor and 
Council are bound to have removed, and if they fail, and danger re- 
sults to any person by reason of such neglect, the city is liable for the 
damages sustained. If the wall were sound and steady and did not, 
under any ordinary circumstances, endanger any one passing the streets, 
and it should bethrown down by tempest or other act of God, a person 
injured by the fall would have no right to recover damages for such in- 
juries, from the city. 


Case against corporation for nuisance. Before Judge Coue. 
Bibb Superior Court. May Term, 1869. 


Parker’s action on the case against the Mayor and Council 
of Macon contained the following averments: In 1865, a 
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brick wall, which stood on a specified street of Macon, fel] 
upon him while he was upon said street engaged in his busj- 
ness, and severely injured him, causing an outlay of money, 
loss of time, etc., to his damage $10,000 00 ; said wall was, 
as the event proved, from its character and position, danger- 
ous to passengers upon said street ; it was defendant’s duty 
to have removed it or otherwise secured passengers from dan- 
ger from its falling; Parker, when he was so injured was 
relying upon the belief that they had performed this duty, 
but they had not and therefore were liable to pay him dama.- 
ges. The defendant demurred. Upon the argument it was 
admitted on both sides, that the wall was private property, on 
the line of said street but not in the street, that the buildings, 
of which it was a part, were burned in April, 1865, leaving 
some of the front wall on said street standing, and that after 
plaintiff’s injury, upon complaint of various citizens, the de- 
fendant removed the remnant of the wall, and the demurrer 
was based upon these and the facts averred in the petition, 
The demurrer was sustained, and that is assigned as error. 


A. O. Bacon, for plaintiff in error, made the following 
points : 

1. The City of Macon, a corporation aggregate, is liable in 
an action of tori. The contrary doctrine has been exploded, 
and the proposition as announced is recognized as law by all 
the Courts of this country, including the Supreme Courts of 
Georgia and the United States. 

2. The duty rests upon the city to keep its streets and side- 
walks in a condition of repair which will render them safe 
and convenient for passengers, and the city is liable for inju- 
ries received by persons through neglect of this duty. 

(a.) The charter of the city, section 14, page 9, confers full 
power and authority on the Mayor and Council to regulate 
the streets and sidewalks of the city, and to remove and abate 
all obstructions and nuisances affecting the safety and con- 
venience of the same. 

(b.) May, or any equivalent term, is tantamount to SHALL, 
when used in conferring power on a public officer for the 
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public good. Skinner Eng. K. B., 370; 2 Salkeld, 609; 
Vason vs. The City of Augusta, 38 Ga., 542. 

(c). The neglect of the duty imposed makes the city liable 
for damages accruing. Code, sec. 2902; The People vs. The 
Corporation of Albany, 11 Wendell, 542 ; The City of New 
York vs. Furze, 3 Hill, 614. 

3. Was the injury received by plaintiff caused by such 
non-repair or neglect to provide for the security of the side- 
walk, as would make the city liable for the damages? We 
say it was, because— 

(a.) The duty of repairing the streets and sidewalks and 
keeping them safe and convenient, is a general duty, to do 
everything necessary (within legal authority) for the safety 
and security of persons using the streets, and is not a mere 
technical duty for the regulation of the paving stones and 
the removal of material obstructions actually upon the side- 
walks, A failure or neglect to remove or correct any thing 
which endangers the security and life of a passenger on the 
street, is such a non-repair or neglect of duty concerning 
the street as will make the city liable for the damages which , 
ensues. Kelsey vs. Glover, 15 Vermont, 715; Palmer vs. 
Andover, 2 Cush., 607; Bacon vs. ‘The City of Boston, 3 
Cush., 179 ; Collins vs. Dorchester, 6 Cush., 396; Raymond 
vs. Lowell, 6 Cush., 529 ; Chicago vs. Robbins, 2 Black, 422; 
. Nebraska City vs. Campbell, 2 Black, 592; Drake vs. The 
City of Lowell, 13 Metcalf, 292; Fitz vs. Boston, 4 Cush., 
365 ; Snow vs. Inhabitants of Adams, 1 Cush., 448; Cogs- 
well vs. Lexington, 4 Cush., 307; Chamberlain vs. Enfield, 
43 New Hampshire, 356 ; Regina vs. Watts, 6 Salkeld, 357; 
Hull vs. Richmond, 2 Wood and Win, 337; Willard vs. 
Newbury, 22 Vermont, ...... ; 2 Smith, 158, 161. 

(6.) The ruined wall had stood six months and its condi- 
tion was so notorious that notice to the city is presumed. 
Reed vs. Northfield, 13 Pickering, 94. 

4, If these positions are correct the city is liable for the 
damages if it was in the power of the authorities to have 


prevented it, 
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It was in their power to have protected passengers upon 
this street from the danger, because— 

(a.) This ruined wall overhanging and threatening to fall 
upon the street was a most patent, unmistakable, decided 
nuisance, which it was the duty of the city to abate, and 
which it had the authority to abate summarily. Code, sec- 
tion 4024, gives the city authorities power to abate the nuis- 
ance summarily, The City Charter, section 38, page 28, gives 
the full power to do so. In many of the city ordinances this 
power is fully recognized and exercised. See among others 
77, 85 and 86, page 56. The city exercised the power in 
this identical case and pulleddown the remaining portion of 
this wall after the plaintiff’s injury. 

(b.) If it is decided that the city had not the power to 
abate, summarily, this nuisance, the city did have the power 
to protect passengers from the danger of the wall, by a rail- 
ing or a notice of the danger, and failing so to do, are liable 
for the damage. Palmer vs. Andover, 2 Cush., 600; Collins 
vs. Dorchester, 6 Cush., 396; Norris vs. Litchfield, 35, N. 
Hampshire, 271. 

5. The question is not affected by the fact that the wall was 
private property, and not actually in the street, because— 

(a.) Although so situated, as before shown, it was in the 
power of the city to have removed the wall, or otherwise 
have protected the passenger from the danger of it. 

(6.) When the injury is the result of a defect or nuisance 
in the highway, caused by a third person, there is a concur- 
rent remedy against the town and the individual, The higher 
remedy is against the town, because there is greater privity 
between the passenger and the town than between him and 
the individual, ‘The individual is liable over to the town 
for the amount of damages recovered by the passenger. 
Chicago vs. Robbins, 2 Black, 422; Durant vs. Palmer, 5 
Dutcher, 544; Littleton vs. Richardson, 34 New Hamp., 179, 

6. But if these positions are incorrect or doubtful, the de- 
cisions are uniform that the question of non-repair, etc., is one 
of mixed law and fact which the Court should leave to the 
jury to decide, Kelsey vs. Glover, 15 Vermont, 714 ; Cham- 
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yerlain vs. Enfield, 43 New Hamp. 356; Willard vs. New- 
bury, 22 Vermont, 465; Merrell vs. Hampden, 26 Maine, 


234. 


I. L. Harris, S. Hunter, for defendant. 











Browy, C. J. 


Asthe charter of the City of Macon confers upon the Mayor 
and Council full power and authority to keep the streets, 
lanes, alleys, side-walks and public squares, of the city in 
good order, and to remove any buildings, posts, steps, fences, 
or other obstructions or nuisance, which is a power conferred 
upon public officers for the public good, it is their duty to 
exercise it, and to keep the streets, lanes, alleys and side- 
walks in such condition that persons passing over or along 
them may do so with safety and convenience. To this end 
it is the duty of the city authorities to remove any nuisance 
from the streets or side-walks ; and anything that endangers 
the life of a person passing along the side-walk is a nuisance 
which they are bound to abate. As, for instance, a deep pit 
dug by the side-walk, so near it that a person passing along 
the street at night is in danger, by a misstep, of falling into it, 
anything hanging over the street in such manner that it may 
fall upon a person passing and do him a serious injury. 

2. But it is insisted, in this case, that the wall being pri- 
vate property, at the edge of the side-walk, was not embraced 
within the objects which the charter gives the city authorities 
power to remove, as it was not in the street or side-walk. 
We think this too narrow a view of the subject. If the city 
is bound to fill up a pit dug by the edge of the side-walk, or 
to. fence it off, so that no one may be injured by it, or to re- 
move anything hanging over the side-walk, which may work 
injury to those passing by, why is it not bound to remove a 
crumbling wall standing so near the side-walk as to fall 
upon it ? 

In this case the wall was too stories high, and had stood 
exposed to the weather for several months after the house was — 
burnt. It was immediately upon the edge of the side-walk, 

VoL, xxx1x—47, 
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and could not fall in that direction without falling upon it, 
And the declaration alleges that it was from its character and 
position insecure, and endangered the lives of passengers 
upon the street. If so, it was a nuisance, which it was the 
duty of the Mayor and Council to take the necessary steps to 
abate, and having failed to do so, they are liable for the dam- 
ages. Whether the proof upon the trial may sustain the 
declaration in this particular we know not, but the demurrer 
admits, for the purposes of this investigation, that this ullega- 
tion is true. 

It was suggested by counsel for the defendant in error that 
the wall was not in fact insecure or in a crumbling or dilapi- 
‘dated condition, but was blown down by a tempest, which 
caused the injury to the plaintiff of which he complains, 
This fact, if true, does not appear from the pleadings in the 
case as it is now before us. If the wall was firm and solid, 
and did not, under any ordinary circumstances, endanger any 
person parsing by, and it was thrown down by tempest, or 
other act of God, and the plaintiff was injured by the fall, 
the city is not liable. The Court and jury will judge of the 
character of the wall by the evidence on the trial. We think 
the rule above laid down fully sustained by the authorities 
cited in the well prepared brief of Mr. Bacon, who argued 
this case for the plaintiff in error. 

Let the judgment of the Court below be reversed. 
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On the 30th of March, 1870, the Court adopted the following 


NEW RULES OF COURT. 


Rute 29. If any Judge of the Superior or City Courts of 
this State shall neglect or refuse to sign and certify any Bill 
of Exceptions, as required by law, or shall fail or refuse to 
specify in his certificate the cause of delay (in case he has 
withheld his signature till after the expiration of the thirty 
days within which he is required to sign the same, for any 
of the causes justifying such delay), the party tendering the 
Bill of Exceptions, if he desires a mandamus nisi to be di- 
rected to such Judge, must make his application by petition 
to this Court, as prescribed by Section 4193 of the Revised 
Code, on or before the third day of the term of this Court 
next after the Bill of Exceptions is tendered, or he will not 
be heard, and the case, if upon the docket of this Court, will - 
be dismissed and the judgment of the Court below stand 
affirmed. 


Rute 30. It shall be the duty of each and every Clerk 
of the Superior or City Courts, to send up each original Bill 
of Exceptions, with his certificate thereupon that it is the 
original, to the Clerk of this Court, just as it is received 
from the Judge, separate and distinct from, and disconnected 
with, the record, or any other.document or paper. If kept 
separate, the Bill of Exceptions and transcript of the record 
may, for the convenience of the Clerk, be forwarded in the 
same envelope or cover. 
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INDEX. 


[‘‘ Head-notes are made by the Judges.”’—26th Ga. R., 33.] 


ABATEMENT—PLEA IN. 


The pendency of a former suit for the same cause of ac- 
tion is a proper matter to be plead in abatement, and 
if the parties go to trial on the merits, the defendant 
cannot set this up in law. Welchel vs. Thompson...... 


ACTION. 


1. If the obligee in a bond for titles to land fail to pay 
the purchase-money according to the agreement, no 
demand or notice to quit is necessary to give the ob- 
ligor a right of entry or action, and if he find the 
premises vacant and peaceably enter, he is not an 
intruder. MeHan vs, Stansell.......cccerccececcerscreeees 


2. When a deed was executed and delivered, conveying 
an unconditional fee simple title to a tract of land, 
which contained the following words: “It being ex- 
pressly understood by the parties that the said tract or 
parcel of land is not to be put to any other use than 
that of a depot square, and that no business or im- 
provements are to be put upon the said tract but that 
which is immediately connected with the Western and 
Atlantic Railroad :” Held, that these words in the 
deed were words of covenant, and not words of condi- 
tion, and that the plaintiff’s remedy for a breach 
thereof was an action thereon for damages, and not a 
forfeiture of the estate for condition broken. By two 
Jup@Es. Doe ex dem., Thornton vs. Trammell......... 


3. A suit may be brought by petition and process, in 
the usual way, by a citizen of Georgia against the 
Montgomery and West Point Railroad Company, even 
though the cause of action originated in Alabama. 
Berry vs. Montgomery and West Point Railroad Com- 


PUNY orc rcceve coccccccerccrsccscoescoesecsssecsneesecene cesses 
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4, An action for the value of a slave, hired by the 
plaintiff to the defendants, and charged to have been 
killed by the negligence of defendants’ servants, is for 
a debt, the consideration of which is a slave, and its 
nature is not changed by calling it an action on the 
case for damages. WARNER, J., dissenting. Ibid. 


ADMINISTRATORS AND EXECUTORS. 


. A purchase by an executor at his own sale is not 
void, but only voidable at the option of the legatees, 
their election to be made within a reasonable time, 
and an executor who takes possession of land so pur- 
chased, and claims it as his own and places a tenant 
upon it, has adverse possession. And if he makes a 
marriage contract after he places the tenant upon the 
land, and thereby, in consideration of marriage, con- 
veys to his intended wife a life-estate in the land, to 
commence at his death, and the marriage is solem- 
nized, and he dies soon after, leaving the tenant on 
the land, he becomes the tenant of the widow, and 
has no right to attorn to the administrator with the 
will annexed of the original testator, who has no right 
to interfere in a proceeding by the widow to dispos- 
sess her tenant who is holding over. If such admin- 
istrator or legatees wish to assert their title, it should 
be done by an action of ejectment or other proper pro- 
ceeding for that purpose, to be commenced against the 
widow or her tenant in possession. Smith vs. Gran- 
DONT dennctsisrepnnnsnh ceessipenbiyankcngnbapacacentonnpaenestebans 


. A temporary administrator may file an “ illegality” 
to an execution proceeding to sell the intestate’s lands, 
and the permanent administrator will, on motion, be 
allowed to become a party to the proceeding. Reese 
POTS MMF iss inéscducnen dadewenacs Sup ihasdothe bdatnd 


3. When a widow elected to waive her dower and allow 
the land to be sold, and to take a life-estate in one- 
third of the proceeds of the sale, and the administra- 
tor loaned the money, in 1860, to a person who paid 
the interest for the benefit of the widow, annually, 
till 1864, when he paid the principal to the adminis- 
trator in Confederate money, which was lost by the 
results of the war, and, in an action brought by the 
widow, the Judge charged the jury that the adminis- 
trator was not liable, if, in receiving the Confederate 
money, he acted in good faith anda as a prudent man 
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would have done: Held, that the charge was right, 
and this Court will not set aside the verdict of the 
jary rendered in favor of the administrator on this 
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state of facts. Jepson vs. Patrick.....0 .s.cssccsscesccees 569 


4, The returns made by an administrator to the Ordi- 
nary, and approved by him, are not conclusive. But 
where the administrator had made his return, and the 
guardian of minor legatees filed objections to it, and 
charged mismanagement and unfairness in the return, 
in this, that the administrator credited himself with 
Confederate bonds, in which he had invested Con- 
federate notes received before the passage of the Act 
of the Legislature, authorizing administrators to re- 
ceive Confederate Treasury notes, and the Ordinary 
cited the administrator to answer to the charge, and 
he came into the Court of Ordinary, and made his 
showing, and the Court of Ordinary, on the hearing, 
passed an order that said return be disallowed, and 
that the administrator be required immediately to 
make another return, including in said return good 
currency instead of the Confederate currency, and no 
appeal was taken from this judgment of the Court of 
Ordinary: Held, that it became conclusive as to the 
point in issue, and the administrator will not be heard 
to set up the same item for loss of Confederate cur- 
rency in the subsequent return, which he is required 
tomake. If the judgment of the Court on his first 
return was erroneous, and he was unwilling to be 
bound by it, he should have appealed from it. Having 
failed to do so, he cannot now be heard to controvert 
its correctness. Baber et uw., vs. Wo0dS....+...cceeseeees 


5, A purchase by an administratrix at her own sale is 
voidable, and may be set aside at the instance of 
heirs, legatees, or creditors, when necessary to the se- 
curity of the claims of the latter, if proper proceedings 
are instituted for that purpose, within a reasonable 
time. Grubbs vs. McG lawn. ...mscoceceeccee soceceecece 


6. The returns made by an administrator to the Ordi- 
nary, and approved by him, are not conclusive. Ba- 
ber and wife vs. Woods, Adm’ ......cceresesersccsereceeeees 


7. When a bill was filed by a creditor against an exec- 
utor, praying for an injunction and the appointment 
of a Receiver, alleging that the executor was insolvent, 
unmarried, extravagant, engaged in no settled busi- 
ness, and intending soon to move to Honduras, and 
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was badly managing his own business, as well as that 
of his testatrix, that he had said he would sell the 
property of his testatrix, realize the money, and leave 
without paying any of the debts of the estate: Held, 
that the Court below erred in dismissing the bill, 
Chagall on, BARR i 0 n4n0 vende vonteveaWenioerniars ssibuqeeseg 


ADMISSIONS. 


1. When a party to a suit pending makes an admission, 
for the purpose of saving the other party the expense 
and trouble of getting up the evidence on certain 
points, and afterwards discovers he has, by inadvert- 
ance, or mistake, admitted facts which are not true, 
or which it is proper for him to controvert, he may, 
by notice to the other party, withdraw the admission, 
and put his adversary on proof of the facts: Pro- 
vided, there is sufficient time after the withdrawal of 
the admission for the preparation of the case, and the 
other party has not been injured thereby, as by the 
death of a witness whose testimony would have been 
taken but for the admission or other like cause. Wal- 
Lace, siip’t., ve. Matthews......ccrcccsccvesevecsees iseveeeee 


ADVANCEMENTS. 


1. An heir-at-law, before he can claim any part of an 
estate as distributee, must account for advancements 
at their value at the time of the advancements, Sims 
Cb Gahg 0, NE Ob Aha ice! consons coxnrdvtohnepdecarhedd -eclcinne 


2. In the distribution of intestate’s estate, a memoran- 
dum, kept by the parent, of his advancements to his 
children, indicating a scheme of distribution of specific 
articles in kind, is only evidence of the fact of the 
advancements, etc., prima facie, of their value, and its 
indications of the intestate’s scheme for the distribu- 
tion of his estate will be unheeded, unless the paper 
be proven asa well. Ibid. 


3. The value of an estate, at the time of the first distri- 
bution, is the proper criterion for arriving at the 
rights of the heirs-at-law, with respect to advance- 
ments. Ibid. 


ADVERSE POSSESSION. 


If one have written evidence of title to a tract of land, 
and by a tenant take actual possession, and afterwards 
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INDEX. 


sell, by written agreement, one undivided half of the 
premises to the tenant, who keeps possession for seven 
ears, in his own right for one undivided half, and as 
tenant of his vendor for the other half, this is adverse 
ossession, under written evidence of title to the 
whole lot. Hanks vs. Phillips et dl....cccssecsesecvseees 


AGENCY. 


tivate it for part of the crop, and agreed to furnish 
provisions, but being unable to doso, applied to plain- 
tiffs to furnish them, to prevent a failyre of the crop, 
stating that any arrangement they might make with 
the freedmen to secure the same upon the growing 
crop would be satisfactory to her: Held, that it was 
error in the Court to refuse to permit plaintiffs to give 
these facts in evidence on the trial. Alexander & 


Howell va; GQlomta 6. Gh. sc civiecesccsevsicoicesesspcnaberne pasts . 


When a suit was instituted in a Justice-Court by the 
plaintiff against the defendant, as an inn-keeper, to 
recover the value of a lost overcoat worth $30 00, 
which had been receivetl by a negro then in charge of 
the hotel, and officiating therein as the servant of the 
inn-keeper during his absence, and deposited in the 
usual place of depositing the goods of the inn-keep- 
er’s guests, upon their arrival at the hotel: Held, that 
the Justice-Court had jurisdiction of the subject-mat- 
ter of the suit, and that the defendant was liable, as 
an inn-keeper, to the plaintiff for the value of the 
lost overcoat, under the state of facts disclosed by the 
record in this case. Rockwell vs. Proctor... .++.sseeee 


When C. and E., a freedman, entered into an agree- 
ment to rent Jand, and make a crop for that year, and, 
in pursuance of such agreement, E., the freedman, 
rented land from M., and cultivated the same, and 
made a crop thereon, and, from the evidence in the 
record, the jury had the right to presume that M. had 
knowledge of the agreement between C. and E. as to 
the manner in which they were working and making 
acrop together: Held, that M. could not retain out 
of the proceeds of the crop E’s share thereof for pro- 
visions furnished to E., without the consent of C., the 
more especially, when it appears that M. had made 
a special contract with E., the freedman, to furnish 
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. The owner of a plantation employed freedmen to cul- . 
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him provisions for that year, and had taken other se- 
curity therefor. McCook vs. Parsons......060 scssceecens 


4. Where a son had in several instances used the name 
of his father, by signing it as surety to notes given by 
the son, and the father, with knowledge of the fact 
that such use had been made of his name, directed the 
holder of a note so signed, who applied to him to have 
it divided and two notes given, that part of it might 
be applied by the holder to a charitable use, to see the 
son about it, which he did, and the son agreed to have 
it arranged as desired, and in a day or two presented 
to the holder the two smaller notes, in place of the 
one, for the sameesum, which were accepted by the 
holder, in the belief that the new notes had been sign- 
ed by the father, as he made no objection to the gen- 
uineness of the note presented to him, in lieu of which 
the two were received, and the father afterwards, when 
sued on one of the notes, plead non est factum, and the 
jury found for the plaintiff: Held, that this Court will 
not control the discretion of the Court below in refu- 
sing to set aside the verdict and grant a_ new trial, as 
the facts made such a case as authorized the jury to 
presume and find that the son was the agent of the 
father to sign the note, or that the father ratified the 
act done by the son and made ithis own. Weaver vs. 
ee WE ES asic gcicabeapiin Tesgasidintitss seatodeqsresenediy 


. The Western and Atlantic Railroad is not liable to 
pay for cross-ties taken from a citizen and used in the 
reconstruction of the road, by a person appointed by 
General Wilson to superintend and repair the road, 
prior to the appointment of Provisional Governor 
Johnson, unless the State assumes such liability by 
Act of her Legislature, or by some agent duly au- 
thorized by the Legislature to assume’ the liability 
for her. A ratification of the acts of such officer, 
acting under authority of the United States, by a 
subsequent Governor or superintendent, without legis- 
lative sanction, would not bind the road or the State. 
Wallace, arip't., vs, Alford,s..sao..secsoresssoveesengssecees 


. A suit was instituted on a guardian’s bond against 
the principal and security to recover the amount of a 
judgment alleged to have been rendered against the 
guardian, and when the judgment was offered in evi- 
dence, it appeared to have been rendered against the 
defendant therein in his individual capacity, and not 
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as guardian. The plaintiff then moved the.Court to 
amend the judgment, upon the ground that it was 
rendered upon a note signed by the defendant in his 
individual capacity, but in the body thereof promised 
to pay the plaintiff the amount specified in the note 
“as guardian,” without stating for whom he was 
guardian. The Court refused the motion to amend 
the judgment, and non-suited the plaintiff’s case upon 
the evidence’ offered to charge the guardian and his 
security in a suit upon his guardian’s bond for the 
amount of the judgment claimed by the plaintiff: 
Held, that the guardian could not, by any contract, 
bind the estate of his ward so as to render his security 
liable therefor, other than such as are specially al- 
lowed by law, as provided by the Code, and that 
there was no error in the refusal of the Court to allow 
the judgment to be amended, and in granting the 
non-suit, upon the statement of facts contained in the | 
record. Lovelace vs. Simith et Al....ccccccocssccsscseceees 130 


7. When the affidavit to foreclose a mortgage is made 
by an attorney, the recital in it that he is attorney- 
at-law for the mortgagee is sufficient. Denham vs. 
PRR a hnneviintcess chdethavciigncsubis ddnesosagpepsrietebeial 312 


8. When two notes were given to the plaintiff, for cot- 
ton seed, for Green J. Jordan’s plantation, and signed, 
“J. Spradley, Agent for Green J. Jordan:” Held, 
that this was a contract of Jordan, the principal, and 
not the contract of Spradley, the agent; the more es- 
pecially, as the evidence in the record discloses the 
fact, that the agency was made known to the payee of 
the notes at the time they were given, and that the 
cotton seed was purchased for Jordan, and not for 
Spradley, the agent. The suit should have been 
brought against Jordan, and not Spradley, the agent; 
and the fact that Jordan filed a plea in the case, as a 
defendant, alleging that the cotton seed were worth- 
less, did not necessarily make him a party to the ori- 
ginal suit against Spradley ; and there was no error 
in the Court below in refusing the order to make him 
a party, inasmuch, as Jordan was not named as a de- 
fendant in the original suit, and not being named as 
a defendant in the original suit the filing of his plea 
did not make him a defendant, when no process was 
prayed against him as such. Tiller vs. Spradley...... 35 
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ALIMONY. 


1, When there was a motion for alimony, pending a 
bill for divorce, and the defendant in the motion, 
moved to continue, showing that a material witness 
was absent, without his consent, who lived in the 
county, and had been subpeened, etc., it was error in 
the Court to refuse the continuance, on the ground 
that the granting of alimony was wholly in the dis- 
cretion of the Court, and that there was no necessity 
for the presence of all the witnesses. Wardlaw vs. 
PIII in winnsansbsteassosmsnbensenttseniane eiteeseeen 


. The Judges of the Superior Courts should use great 
caution in granting alimony, so as not to encourage 
applications for divorce on light grounds. bid. 


AMENDMENTS. 


. A suit was instituted on a guardian’s bond against 
the principal and security to recover the amount of a 
judgment alleged to have been rendered against the 
guardian, and when the judgment was offered in evi- 
dence, it appeared to have been rendered against the 
defendent therein in his individual capacity, and not 
as guardian. ‘The plaintiff then moved the Court to 
amend the judgment, upon the ground that it was 
rendered upon a note signed by the defendent in his 
individual capacity, but in the body thereof pro- 
mised to pay the plaintiff the amount specified in the 
note “as guardian,” without stating for whom he was 
guardian. The Court refused the motion to amend 
the judgment, and non-suited the plaintiff’s case upon 
the evidence offered to charge the guardian and his 
security in a suit upon his guardian’s bond for the 
amount of the judgment claimed by the plaintiff: 
Held, that the guardian could not, by any contract, 

bind the estate of his ward, so as to render his se- 
curity liable therefor, other than such as are specially 

allowed by law, as provided by the Code, and that 
there was no error in the refusal of the Court to allow 
the judgment to be amended, and in granting the 
non-suit, upon the statement of facts contained in the 


record. Lovelace vs. Smith et dl....ccccccccecececcccccsees 130 


2. When such motion was made at the proper term, it 
was amendable at a subsequent term. But if the 
movant did not ask to amend, and chose to go to 
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trial on the motion as made, the judgment against 
him, when affirmed by this Court, is final and con- 
clusive, and the matter in controversy is res adjudi- 
cata. Sharp & Brown vs. Loyless.......ccececesecevseers 


See page 38. 
APPEALS. 


1. Prior to the adoption of the new Constitution, an 
appeal lay from the verdict of a petit jury to a special 
jury, on an issue growing out of proceedings under 
sections 4000, 4001 and 4002 of the Code, to expel 
an intruder. Little vs. Thompson et al .....000 seeceeees 


2, A motion to distribute money was pending in the 
County-Court, when a collateral issue of fact was 
submitted to a jury, and the Court, in the exercise of 
the discretion given by the Statute in such cases, al- 
lowed an appeal from the verdict to the Superior 
Court, and a motion was afterwards made in the Su- 
perior Court to dismiss the appeal, on the ground 
that no security had been given: Held, that as the 
appeal could not be entered in such case as matter of 
right, under the general law, and as there could be 
no “eventual condemnation money,” the fund being in 
the hands of the Court, it was not error in the Supe- 
rior Court to refuse to dismiss the appeal. Kirlin vs. 
Lockhard & Treland......cccccceccescvecees inp dauiddased led 


ARBITRATION. 


1, When a matter in controversy between the parties 
had been submitted to three arbitrators for their con- 
sideration and judgment, and it appeared from the 
record, that, after hearing and considering the evid- 
ence submitted by the respective parties, an award 
was made by the arbitrators, and returned to the 
Superior Court, as provided by the 4184 section of 
the Code, and one of the parties suggested, on oath, 
that the award was illegal, upon several grounds stated 
therein, for the purpose of having a trial before a spe- 
cial jury, as to the validity of said award, and the 
grounds and specifications set forth in said affidavit 
were demurred to as being insufficient in law to au- 
thorize the setting aside said award: Held, that the 
demurrer only admitted the truth of such facts as 
were well pleaded and set forth in the affidavit, and 
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that, to make such facts available against the award, 
it should have been alleged in the affidavit, that the 
facts set forth and complained of were the “result 
either of accident, mistake, or the fraud of some one or 
all of the arbitrators, or parties—or is otherwise ille- 
gal,” and the particular illegal acts complained of 
must be specially set forth, which, in Jaw, will vi- 
tiate the award, otherwise the affidavit will be de- 
murrable. Two J UDGES. Sharp & Brown vs. Loy- 
Diilhcas-sanvennnsdodesnteb heads dasancdnsivyens 4 evtddvgeret) soeiedijans 
The general allegation that the award was contrary 
to the evidence before the arbitrators, or without evi- 
dence, or that proper credits were not allowed by 
them, etc., is not sufficient to set aside the award, un- 
less it is alleged and proved that the award was the 
result either of accident, mistake, or the fraud of some 
one, or all of the arbitrators or parties, or is otherwise 
illegal, as where the arbitrators should refer the mat- 
ters submitted to them to chance or lot. The award 
of the arbitrators is final and conclusive between the 
parties, unless it is attacked and set aside upon some 
one of the grounds specified in the Code, and the affi- 
davit must state some one of these legal grounds, with 
sufficient precision, so that an issue can be found and 
tried thereon. Ibid. 


. When a bill was pending against an administrator, 


for an account of a trust confided to his intestate, 
and there was an amendment enjoining the widow 
from proceeding to final judgment in certain proceed- 
ings instituted by her to obtain money in lieu of 
dower, and the matters of the bill and answer, by 
agreement, and under an order of the Court, were 
submitted to one of the attorneys on each side and an 
umpire, who met, and found a certain. large sum due 
to the complainant, and also reduced the amount 
coming to the widow in lieu of dower, as found by 
the duly appointed commissioners, and their award 
was at the next term of the Court made the judg- 
ment of the Court, in the absence of the defendant 
from this State, and in the absence, for providential 
causes, of his counsel other than his arbitrator, and 
in the absence also of the counsel for the widow, for 
providential cause: Held, that a bill for review, set- 
ting up these facts, and charging that the referees 
had made a gross mistake in calculation, and had 
acted contrary to law in charging the intestate with 
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certain notes as cash, which he had not in fact col- 

lected, and which had been lost without his fault, is 
roperly filed against the complainant in the original 

bill, and, if demurred to, the demurrer should be 

overruled. Childers, adm’r., vs. West et al........e0000s 578 


3, The referees had no right, under this reference, to 
decrease the amount allowed the widow in lieu of 
dower. Ibid. 


4, A motion, made on oath at the first term of the 
Court, to set aside an award, which did not state that 
the award was the result of accident or mistake, or 
the fraud of some one or all the arbitrators, or par- 
ties, or that it was otherwise illegal, pointing out in 
what the illegality consisted, was insufficient, and was 
properly dismissed on demurrer. Sharp & Brown vs. 
TAMAR: -semnansivinnssaderipincnstntavnenes Baetannnesiasdensd 678 


5. The judgment ordering an award spread upon the 
minutes will not be set aside, because the presiding 
Judge was one of the arbitrators, who was to be paid 
jointly by both parties for his services, when the par- 
ties made no objection to the Judge presiding, on the 
ground that he was an arbitrator, till after the case 
had been brought to the Supreme Court, and final 
judgment rendered. It is too late to raise the objec- 
tion in a bill of review filed for the purpose of getting 
a new trial. bid. 


6. A bill of review will not be sustained and a new 
trial granted, on the ground that the parties, dissatis- 
fied with the award, asked the Judge of the Superior 
Court to keep the Court open, to give them time to 
perfect their objections to the award, which he refused 
to do, but adjourned on the morning of the first day 
of the adjourned term, as the award was entered up- 
on the minutes at the November term, and the Court 
was adjourned over till March, when the request was 
made by counsel and denied by the Court. The bill 
does not show sufficient diligence, or sufficient reason, 
why the objections to the award were not made out in 
proper shape between November and March and filed 
before the Court adjourned ; the more especially as 
the counsel did not, at the trial term, move to amend, 
but went to trial upon his objections as made out and 
filed before the adjournment of which he complains, 
Ibid. 
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ARGUMENT—ORDER OF. See Practice, 5, 
ARREST OF JUDGMENT. 


An indictment for robbery which does not charge that 
the money, or other property, was taken from the per- | 
son of another, by the defendant, is fatally defective, 
and it was error in the Court to refuse to arrest the 
judgment rendered upon it. Stegar vs. The State..... 583 


ATTORNEYS-AT-LAW. 


1. When it appeared from the record that an action of 
trover and conversion was pending in the Superior 
Court of Sumter county, for the tortious conversion 
of certain negro slaves, in the year 1850, and that the 
plaintiff and defendant had fraudulently settled said 
suit with notice of the claim of the plaintiff’s attor- 
ney’s lien for his fees due in said case, and on motion 
of defendant’s counsel, the Court dismissed said suit, 
for want of jurisdiction, against the objection of plain- 
tiff’s counsel: Held, that the counsel of the plaintiff 
had the right to prosecute the suit against the defend- 
ant to recover the amount due him for.his fees in that 
case, provided, the plaintiff in the action is entitled 

| to recover anything from the defendant upon the trial 

| thereof, and that the Court below erred in dismissing 














the case. TwoJupGEs. Jones vs. Morgan.......s.e00+ 810 


2. An attorney-at-law who had a claim against a client 

for a fee as a retainer, and also for professional servi- 

: ces rendered, brought suit, alleging in the declaration 
: that defendant was indebted to him in the sum of 
$2,500 for “professional services,” and on the trial 
offered evidence to show the value of the services 
rendered, and also to prove that the retainer was due; 
no objection was made to the evidence, and the jury 
found a verdict for a sum which, with or without in- 
cluding the retainer, could be sustained by the evi- 
dence: Held, that the introduction of evidence as to 
the retainer did not entitle the defendant to a new 
trial, as he made no objection to it when introduced, 
though the record contained no separate allegation as 
to the retainer. Haiman & Brother vs. Moses & Ger- 


3. When a defendant has been enjoined from removing 
and disposing of certain cotton which had been placed 
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in the hands of a Receiver appointed, by the Court, 
and afterwards, the defendant was declared a bank- 
rupt, and it appeared from the evidence that the de- 
fendant told the agent of the Receiver, who had the 
cotton in possession, that the plaintiff’s injunction had 
been settled or disposed of, and that he had turned 
over four bales of said cotton to his counsel in bank- 
ruptey, when, in fact, the injunction had not been set- 
tled or disposed of, but the complainant.in the in- 
junction bill was still claiming the cotton under a 
mortgage lien, when the defendant’s counsel in bank- 
ruptcy, with the assent of the defendant, took posses- 
sion of said four bales of cotton, for his fees to take 
the defendant through the Bankrupt Court, and had 
sold the same: Held, that this Court will not control 
the discretion of the Court below upon the state of 
facts disclosed by the record, in holding that the de- 
fendant had violated the injunction, and was in con- 
tempt of the order and process of the Court. Smith 
CO LOOR 503 GAV 20 PEE RTE, Le eogsrtek. 191 


4, Though an attorney who appears and confesses judg- 
ment for a suitor is, prima facie, to be taken as having 
been retained by the suitor, yet, if the fact be other- 
wise, the Court will, upon proof to that effect, set aside 
the judgment. Dobbins vs. Dupree......svercsrereceees 394 


5. When the affidavit to foreclose a mortgage is made 
by an attorney, the recital in it that he is attorney- 
at-law for the mortgagee, is sufficient. Denham vs, 
WREGINS on cscbne sd cnngeondd <paales neopecdairephans wb eagsaille fi 312 ~ 


6. Where a suit was instituted to recover the value of 
professional services rendered by an attorney-at-law 
for his client, and there being evidence in the record 
that there was a special contract made between the 
attorney and_his client, in the year 1863 or 1864, that 
the services were to be performed for the sum of $300 
in Confederate Currency, and that, owing to the fee- 
ble health of the attorney, the client was compelled 
to employ another attorney to complete the business 
for which the first attorney was employed, and it fur- 
ther appearing from the evidence, that, in 1867, the 
client had paid to each of the attorneys for their res- 
pective services in the case, one bale of cotton, making 
two bales of cotton, worth $60 00 each: Held, that, 
in a suit by the executrix of the first attorney against 
the client, when the jury returned a, verdict in favor 


VoL. Xxx1x—48, 
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of the defendant, upon the foregoing state of facts, 
this Court will not control the discretion of the Court 
below in refusing to grant a new trial on the ground 
that the verdict was contrary to the evidence, although 
the plaintiff proved that the services of her intestate 
were worth, at least, $125 00, independent of any 
special contract between the parties. Bull, ea’rz, vs, 


PEN a oS wt edatescbadde deus biel ie A 
AWARD. See Arbitration. 
BAILEE. 


See Common- Carriers. 
“  Inn-keepers. 


BANKRUPTCY. 


. When it appeared on the trial of a claim case that the 


plaintiffs had obtained a judgment against Wooten, 
the defendant, who was the owner of the lot of land 
in controversy at the time of the rendition of the ver- 
dict, that Wooten had been adjudged a bankrupt, that 
several years before Wooten became a bankrupt he 
sold the land to Jones, the claimant, who went into 
possession of it; that the judgment wasa valid lien on 
the land at the time Wooten became a bankrupt ; that 
this property was not included in Wooten’s schedule ; 
that this debt was not proved in the Bankrupt Court, 
and that Wooten’s estate paid no dividend: Held, 
that, upon the foregoing statement of facts, the lien of 
the judgment creditor upon the land, under the laws 
of this State, was not defeated by the bankruptcy of 
Wooten, and that Jones, the claimant, could not plead 
Wooten’s certificate of discharge in bankruptcy against 
the judgment creditor, and, thereby, defeat his judg- 
ment lien upon the land, which was a good and valid 
lien thereon, under the laws of this State, being ante- 
rior to the time at which Wooten was declared a bank- 
rupt ; that, by the 20th section of the Bankrupt Acct, 
the judgment creditor, having a valid lien upon the 
land, was not bound to prove his debt, secured by the 
lien, to the extent of the value thereof in the Bank- 
rupt Court. Jones vs. Lellyett & Smith....... sane 


. The Judge of the Superior Court has no power by 


rule, in vacation, to compel an assignee in bankruptcy 
to turn over to a Sheriff of a State Court property of 
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a bankrupt, which was in the possession of the bank- 
rupt when the assignee took the control of it, but 
which, it is claimed, had been levied upon by the she- 
riff by virtue of a fi. fa. issued from a judgment of 
the State Court, by which the defendant in the fi. fa. 
was declared a bankrupt. Under such a state of facts 
the sheriff’s remedy was by action of trover, or by a 
proper proceeding in the Bankrupt Court, which has 
jurisdiction over the assignee. Hill vs. Fleming ...... 662 


3. When the husband refused to take the benefit of the 
Homestead Act, and the wife filed her petition and 
schedule in the Court of Ordinary, praying to be al- 
lowed the property exempt, for the use of the family, 
and before the order, allowing her the property ex- 
empt, had passed in the Court of Ordinary, the hus- 
band was adjudged a bankrupt, and the property in- 
cluded in the wife’s schedule was afterwards sold by 
the assignee in bankruptcy : Held, that the wife can- 
not recover the property, by possessory warrant, from 
the purchaser at the sale made by the assignee in bank- 
ruptey. Bryan. vn, Whitesell... .scsescosassesseerssennesace 715 


BILL OF EXCEPTIONS. 


1. An order of the Judge of the Superior Court, di- 
recting process to issue for the seizure and sale of 
property claimed to be subject to a lien, under what 
is called “the steamboat law,” is not such a judgment 
or decision of the Judge as may be excepted to, and 
brought as a bill of exceptions, to this Court. Bowen 
00; ODOM ais ids dsissdindicrdicntiode sites sbtedenbnbhiaghileabbes 27 


2. It is the duty of the Judge, if he is satisfied there is 
a bona fide intention to except to his judgment, so to 
mould his order as that the excepting party may have 
a reasonable time to file his bill of exceptions, and 
obtain a supercedeas before the status of the case can 
be materially changed. Crawford et al. vs. Ross et al. 44 


3. Where the attorneys of the parties in the Court be- 
low, agreed upon the statement of facts, upon which 
the Court below made its decision, but no bill of ex- 
ceptions was ever presented to, or signed and certified 
by the presiding Judge, as required by the 4193 sec- 
tion of the Code: Held, that the case was not properly 
before this Court upon a writ of error, as required by 
law, and that it could not be heard to correct the 
errors, which it was agreed by counsel the Court be- 
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low had committed ; unless the same had been duly 
sanctioned and certified by the presiding Judge, be- 
fore whom the case was tried. Brown vs. Happ...... 


4, The 240th section of the Code, which provides for 
the selection of a practicing attorney of the Court, to 
preside in cases in whieh the Judge of the Superior 
Court is disqualified, and authorizes such attorney 
selected by the parties litigant, to exercise all the 
functions of a Judge in that case, is not a violation of 
either the letter or the spirit of the Constitution of 
this State, and that a writ of error will lie from this 
Court to correct such errors as may be committed by 
that pro tempore Judge holding the Superior Court 
in a case in which the Judge of the Circuit is an in- 
terested party. Brown, C. J., dissenting. Hender- 
OO NG ns cance tivnbuwagbeuskd eraah dba es cedciedeveneneh 


See pages 11, 526, 558. 
“ Rules 29 and 30, Appendix. 


BILL. See Promissory Note. See Days of Grace. 
BILL OF REVIEW. See New Trial, 22, 23. 
BURDEN OF PROOF. 


1. In an issue formed to try the genuineness of a re- 
corded deed proposed to be read in evidence, to repel 
which the opposite party had made the affidavit re- 
quired by section 2674 of the Code, the burden of 
proof is upon the party asserting the genuineness of 
the deed, and the fact that it is recorded does not 
change the onus. Hanks vs. Phillips........006 sescevee 


. When in an application for dower, the administrator 
of the husband denies the widow’s right to dower in 
a particular tract of land, and sets up title in himself 
adversely to his intestate, it is sufficient, in order to 
cast the onus of proving title on the administrator, 
for the widow to show that she is the widow, and that 
her husband died in possession of the premises. Mc- 
COC Hee Tad sists seccrsenesevessesensdicierenseecsdds 


CARRIERS. See Common-Carriers. 
CESTUI QUE TRUST. 


See Administrators and Ezecutors. 
“ Trusts and Trustees. 
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CERTAINTY. See Pleading, 2, 3, 4, 5. 


CHARGE OF THE COURT. 


1 The charge of the Court, under the facts of this case, 
was not error. Collier vs. The State......sesseceeeserses 31 


2. Under section 3183 of the Code, it is error for the 
Judge, in his charge to the jury, to express or inti- 
mate an opinion as to what has or has not been proved, 
and it is the duty of this Court to grant a new trial 
when such error is committed, whether, in its opinion, 
substantial justice has or has not been done by the 
verdict. The statute, which is imperative and must 
be obeyed, denies to the Supreme Court the discretion 
in this matter in sustaining a verdict rendered in ac- 
































INDEX. 


cordance with the justice of the case, which it has in 
other cases of immaterial errors in the charge of the 
Judge in the Court below. Phillips vs. Williams...... 


3, It is error in the Court to instruct the jury that the 
witness who has the most interest in noticing and re- 
membering the facts about which he testifies, is to be 
preferred. Ibid. 


CHECKS. 
See Days of Grace. 


“ Promissory Notes. 


CLERKS OF SUPERIOR COURTS. 
See Rule 29, Appendia. 


COMMON-CARRIERS. 


1, When a person, desiring to ship cotton, soon after the 
termination of the war, when the Western and Atlan- 
tic Railroad had but little rolling stock, and refused 
to ship except upon contracts limiting its liability, and 
the agents of the connecting line, knowing the facts, 
had the same kind of receipts, containing a contract 
to limit liability, which were used by the Western and 
Atlantic Railroad, and said agents were also the agents 
of the shipper, who procured a blank receipt from 
them and filled it up himself, and carried it to the de- 
pot agent of said road, and got him to sign the receipt 
as prepared by the shipper, and to ship the cotton: 
Held, that this was an express contract by which the 
shipper as well as the road is bound, as both parties 
had a fair opportunity to understand its terms, when 
it was entered into by them, and both acted upon it 
and agreed to be bound by it. Wallace, superinten- 
Cth, 0. FT 6 intas veneinnvencanienioerabiniaimedindas 


2. A common-carrier cannot dispute the title of the per- 
son delivering the goods for shipment by setting up 
adverse title in himself, or in third persons, which is 
not being enforced against him. bid. 


3. When freight received by one railroad is to be car- 
ried over connecting roads, in the car on which it is 
shipped, without being trans-shipped to the cars of the 
connecting road, the liability of the connecting road 
does not commence till the cars are delivered to and 
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received by the latter, and the first road is liable to 
the shipper till it shows such delivery. The Rome 
Railroad Company v8. Sloan......0...cccrecccccscsssceeses 


. If the receipt or bill of lading were lost, and the evi- 
dence showed that the cotton was shipped at Rome, 
and consigned to Augusta, and was burnt at Kings- 
ton, where the Rome road connects with the Western 
and Atlantic Railroad, it is not sufficient cause for a 
new trial, that the Court charged the jury that the 
Rome road might bind itself to carry the cotton be- 
yond its terminus, but that such contract would not 
be presumed and it must be shown by proof, that 
there was an express contract to carry beyond Kings- 
ton, or the Rome road would not be liable. bid. 


While the measure of damages is the valuation of 
the cotton at the point of destination, the defendant 
has no cause of complaint that the proof is confined 
to the value of the cotton at the point of shipment, or 
the place where it was burnt on the line of the road, 
as goods are presumed to be worth as much or more, 
at the place of destination, than at the point of ship- 
ment, till that presumption is rebutted by proof. 0, 


COMPOUNDING FELONY. 


. On the trial of an issue whether a promissory note 
sued on is illegal, because given for the compounding 
of a felony, it is not necessary that the defendant shall 
prove that the party charged was actually guilty of 
the felony ; it is sufficient, if there be an act done of 
which he is charged to be guilty, which is prima facie 
felony. Chandler vs. Johnson et Al.....ccereceeceeeceeees 


. An offense which may, in the discretion of the Court, 
be punished by confinement in the penitentiary, is so 
far a felony, that compounding of it is illegal. Ibid. 


. Although one may legally take a promissory note as 
compensation for a personal injury, yet, if the injury 
was a crime, such as by our law the parties cannot 
settle between themselves, and if there be any attempt, 
by giving the note, to suppress a prosecution for the 
offense, it vitiates the whole agreement, even though 
the note be for less than the actual damages received. 


Ibid. 
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CONDITIONS AND COVENANTS IN DEEDS. 


When a deed was executed and delivered, conveying an 
unconditional fee simple title to a tract of land, which 
contained the following words: “ It being expressly 
understood by the parties that the said tract or parcel of 
land is not to be put to any other use than that of a 
depot square, and that no business or improvements are 
to be put on the said tract but that which is immedi- 
ately connected with the Western and Atlantic Rail- 
road :” Held, that these words in the deed were words 
of covenant, and not words of condition, and that the 
plaintiff’s remedy for a breach thereof was an action 
thereon for damages, and not a forfeiture of the estate, 
for condition broken. Doe ex dem., Thornton vs. Tram- 


i AE. niisaderiiericum wedideieasaiaeninalaal 
CONFLICT OF JURISDICTION. 


The Judge of the Superior Courts has no power by rule, 
in vacation, to compel an assignee in bankruptcy to 
turn over to a Sheriff of a State Court property of the 
bankrupt, which was in the possession of the bank- 
rupt when the assignee took control of it, but which, 
it is claimed, had been levied upon by the sheriff by 
virtue of a fi. fa. issued from a judgment of the State 
Court, older than the judgment in the Bankrupt Court, 
by which the defendant in the ji. fa. was declared a 
bankrupt. Under such a state of facts the sheriff’s 
remedy was by action of trover, or by a proper pro- 
ceeding in the Bankrupt Court, which has jurisdiction 
over the assignee. Hill vs. Fleming......+seseceseceeeveees 


CONFEDERATE TREASURY NOTES. 


1. A suit had been instituted on a note made prior to 


the late war, and judgment was obtained at the Sep- 
tember term of the Court in 1863, and an execution 
issued thereon, returnable to the next term of the 
Court, and was placed in the hands of the sheriff. for 
collection, and the defendant paid to the sheriff the 
full amount of said fi. ja. in Confederate Treasury 
notes, which were received and receipted for by the 
sheriff, in full satisfaction of the same. It also ap- 
pears in the record that the defendant, making such 
payment, had collected the money so paid to the 
sheriff, by suits instituted by him on the notes due 
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him, made prior to the war, for the express purpose 
of paying off said plaintiffs judgment and fi. fa. A 
motion was made in the Court below to vacate and set 
aside the payment and satisfaction of the ji. fa. and 
judgment by the sheriff, on the ground that the Con- 
federate Treasury notes, in which the payment was 
made by the defendant and received by the sheriff, 
had greatly depreciated in value at the time of pay- 
ment, which motion was allowed by the Court: Held, 
that a bona fide payment of an execution by a defen- 
dant to the sheriff, in Confederate Treasury notes, the 
only currency in circulation as. money at the time of 
such payment, as between citizens of this State, in the 
absence of any notice not to receive such currency, was, 
under the then existing laws of this State, such a 
payment as will protect the defendant, and that it 
was error in the Court below to order the entry of 
satisfaction on said judgment and the fi. fa. to be 
vacated upon the statement of facts contained in this 
SOREN. |. SE GR Mc nirnnsknnanetankasipecindoussseccens 


2. A guardian, who acted in good faith, and received 
Confederate Treasury notes in payment of debts due 
his wards, at a time when prudent men generally re- 
ceived them in payment of all debts due, acted under 
color of law, and is protected by the Act of 1866 and 
the Ordinances of the Conventions of 1865 and 1868. 
And if he loaned out the funds so received prior to 
Ist January, 1863, upon what was, at the time, good 
security, and they were afterwards lost by the results 
of the war, he is not liable. Brown vs. Wright and 
Wife Cb Al...ccccresceccrsccccesces sorcevsscsesesccscssesecoscoes 

. When a widow elected to waive her dower, and allow 
the land to be sold, and to take a life-estate in one- 
third of the proceeds of the sale, and the administrator 
loaned the money, in 1860, to a person who paid the 
interest for the benefit of the widow, annually, till 
1864, when he paid the principal to the administrator, 
in Confederate money, which was lost by the results of 
the war, and, in an action brought by the widow, the 
Judge charged the jury that the administrator was 
not liable, if in receiving the Confederate money, he 
acted in good faith and as a prudent man would have 
done: Held, that the charge was right, and this Court 
will not set aside the verdict of the jury rendered in 
favor of the administrator on this state of facts. Jep- 
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4, The verdict will not be set aside as excessive, when 
the value of the cotton at the time of shipment was 
proved in Confederate money only, without proving 
the value of the Confederate money but it was shown 
to have been received at par, in payment of debts, and 
that land could then be purchased with it, almost as 
low as it could at other times in lawful money, and the 
verdict was for a much smaller sum than the cotton 
was proved to have been worth in Confederate money 
when shipped. The Rome R. R. Co., vs. Sloan...... be 


5. Where the administrator had made his return, and 
the guardian of minor legatees filed objections to it, 
and charged mismanagement and unfairness in the re- 
turn, in this, that the administrator credited himself 
with Confederate bonds, in which he had invested 
Confederate notes received before the passage of the 
Act of the Legislature, authorizing administrators to 
receive Confederate Treasury notes, and the Ordinary 
cited the administrator to answer to the charge, and 
he came into the Court of Ordinary and made his 
showing, and the Court of Ordinary, on the hearing, 
passed an order that said return be disallowed and 
that the administrator be required immediately to 
make another return, including in said return good 
currency instead of the Confederate currency, and no 
appeal was taken from this judgment of the Court of 
Ordinary: Held, that it became conclusive as to the 
point in issue, and the administrator will not be heard 
to set up the same item for loss of Confederate cur- 
rency in the subsequent return which he is required 
to make. If the judgment of the Court on his first 
return was erroneous, and he was unwilling to be 
bound by it, he should have appealed from it. Hav- 
ing failed to do so, he cannot now be heard to contro- 
vert its correctness. Baber and wife vs. Woods, adm’r. 


CONSTITUTIONAL LAW. 


1, When a trial was had in the County-Court of Sumter 
county, and a verdict for the plaintiff, on the 20th 
day of July, 1868, and a judgment was entered there- 
on, on the 22d of July, 1868, and a motion having 
been made in the Court below, to set aside said ver- 
dict and judgment, on the ground that, on the days 
the verdict and judgment purport to have been ren- 
dered and entered, the County-Court was abolished by 
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the Constitution of 1868, which motion was allowed 
by the Court, setting aside both the verdict and the 
judgment: Held, that, under the Reconstruction Acts 
of Congress, the State of Georgia had fully complied 
with the terms thereof, ratified the Fourteenth Amend- 
ment of the Constitution of the United States, and 
assented to the fundamental condition imposed on her 
by the Act of Congress, passed on the 25th June, 
1868. And, therefore, the Constitution of the State 
of Georgia, amended by Congress, as provided in the 
11th paragraph of the 11th article thereof, took effect, 
and was practically in operation from the 21st day of 
July, 1868: Held, also, that all unfinished business 
in the County-Court at the time of the abolishment 
thereof by the Constitution, was transferred to the Su- 
perior Court, by the 7th section of the 11th article of 
the State Constitution, and that it was the duty of the 
Superior Court to have ordered a judgment to have 
been entered on the verdict rendered in the County- 
Court, on the 20th July, 1868, unless some good and 
sufficient cause was shown, other than the abolish- 
ment of the County-Court on the 21st day of July, 
SOE, | FI OE. FINE 0a oscssesenenve ssgunsiesecocsens 
. The second section of the 7th article of the Consti- 
tution of this State, as well as the Act of 1866, has 
changed the relation which married women bear to 
their husbands, so far as their estates are concerned, 
and vests in them all property of which they may be 
possessed at the time of marriage contracted since the 
adoption of the Constitution, and all property given 
to, inherited, or acquired by them since that date. 
TAG 00. Wrightt...secrrccsoresesscencsenssoessesseconscescssons 
3. It is not necessary to the adjudication of this case, for 
this Court to decide whether the fifth..section of the 
Act granting the aid of the State to the Air-line Rail- 
road Company, when applied to any other company, 
is constitutional or not. Said section, if constitu- 
tional, does not confer upon any citizen or tax payer 
of this State any right to institute any suit, or to file 
any bill in any Court of this State, to inquire into the 
conduct of the Legislature in the passage of any Act 
or resolution on the subject of State aid, or into the 
conduct of the Executive in issuing the bonds of the 
State, as both are responsible to the people alone, and 
not to the Courts; or to inquire whether the company 
has complied with the terms of the Act granting State 
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aid, or whether the necessary subscriptions have been 
made, or to intermeddle in any way in the affairs of 
the company farther than is necessary to the investi- 
gation of the single question, whether the company 
has sold the bonds endorsed by the State for less than 
ninety cents in the dollar ; and in case of such a bill 
filed by a citizen or tax payer, the Court should con- 
fine the investigation to that issue alone. Jones et 
al., vs. Macon & Brunswick BR. BR. Cov.ssccsececsereeeee 138 


4, The Courts of Georgia, organized under the Consti- 
tution of 1868, have no jurisdiction or authority to 
try, or give judgment on, or enforce, any debt, the 
consideration of which was a slave or slaves, or the 
hire thereof. WARNER, J., dissenting. Shorter vs. 
CE Choi dic vet th Nidaes sdisctlcccssthackrereleWaseseveeeel 285 


5. The Code of Georgia, adopted by the new Constitu- 
tion, forever prohibits the marriage relation between 
white persons and persons of African descent, and de- 
clares such marriages null and void. This section of 
the Code is not repealed by, nor is it inconsistent with, 
that part of the Constitution which declares that “the 
social status of the citizen shall never be the subject of 
legislation.” That clause of the Constitution abso- 
lutely denies to the Legislature the power to pass laws 
in future regulating the social status, or compelling 
the two races to unite in social intercourse. As the 
laws then in existence allowed churches, for instance, 
to determine for themselves who should occupy their 
seats, and where they should sit, and permitted rail- 
road and steamboat companies, and hotel-keepers to 
classify and assign places to those using their accom- 
modations, according to social status and grade, as 
they might think proper, the Constitution puts it be- 
yond the power of the Legislature ever to enact any 
law compelling them to make different classifications, 
or to group together in social intercourse those who 
do not recognize each other as social equals. As the 
social relations of citizens are not the proper subjects 
of legislation, the Constitution has wisely put the 
matter at rest, by denying to the Legislature the 
power to repeal or enact laws on that subject. (See 
opinion of McCay, J., as to the Constitutional point.) 
Seott ve, Phe Bakes. ...0.csccvccegssccseacniccsevearscosectens 321 


6. The 240th section of the Code, which provides for 
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the selection of a practicing attorney of the Court, to 
preside in cases in which the Judge of the Superior 
Court is disqualified, and authorizes such attorney se- 
lected by the parties litigant, to exercise all the fune- 
tions of a Judge in that case, is not a violation of 
either the letter or the spirit of the Constitution of 
this State, and that a writ of error will lie from this 
Court to correct such errors as may be committed by 
that pro tempore Judge holding the Superior Court 
in a case in which the Judge of the Circuit is an in- 
terested party. Brown, C. J., dissenting as to this, 
TERM UE, FOE sus 0snrscincvevearesele sevesieevsevenh 361 


7. Homestead and Exemption laws, when made in good 
faith, to secure to the family of insolvent debtors a 
reasonable means of subsistence from the debtor’s pro- 
perty, do not, even though retroactive, fall within the 
prohibition of article 10 section 1 of the Constitution 
of the United States, declaring that no State shall pass 
any law impairing the obligation of a contract. WarR- 
NER, J., dissenting. Hardeman vs. Downer......+.+... 425 


8. The Constitution of the United States does not pro- 
hibit a State from divesting a vested right, except 
when that right is vested by virtue of, and under a 
contract of the parties. Ibid. 

9. A creditor under an ordinary contract requires no ves- 
ted right in the property of his debtor, and it is within 
the power of a State to declare which of the claimants 
against an insolvent debtor, a stranger or his wife and 
family, who, by law, have a legal right to a support 
from him, shall have preference. bid. 


10. The condition of this State in the formation and 
adoption of the Constitution of 1868 was anomalous, 
and it was competent for the Convention and the peo- 
ple, with the express consent of the United States, to 
adopt, as a part of the Constitution, the article there- 
in providing for a homestead, or any other provision 
designed to adjust the evils and inequalities produced 
by the ravages of the war, and the emancipation of 
the slaves ; such provisions stand upon the footing of 
a compact between the State and the United States, at 
the close of the war, in adjustment of the inequalities 
produced between individuals by the settlement im- 
posed upon the people by the United States. The 
Constitution of 1868 was made for a people without 
civil government, and no Court established by that 
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Constitution can take upon itself a jurisdiction therein 
denied to it, by assuming a jurisdiction belonging to 
some Court of the civil government destroyed by the 
revolution. If the Constitution fails to carry over to 
the new organization such a jurisdiction as is neces- 
sary to enforce a legal contract, it is a failure not in 
the power of the Judiciary to remedy. The evil, if 
it be one, is political, and rests with that power wherein 
is deposited the sovereignty of the State. The home- 
stead provisions of the Constitution of 1869 is retroac- 
tive, and applies to judgments, executions and decrees, 
founded on debts contracted before its adoption, even 
though reduced to judgment before that time, and is, 
without exception, save as therein provided. Theex- 
ceptions in said provisions are also retroactive, and 
cover debts of the excepted character whenever con- 
tracted. Ibid. 


11. Each of the exceptions is to be read in connection 
with the words “judgment, execution or decree,” and 
with such other words as are necessary to complete 
the sense, so that before each of said exceptions is to 
be understood, the words, “judgment, execution or 
decree,” founded on a debt contracted for the purchase- 
money, etc. WARNER, J., dissented. Ibid. 


12, It appeared from the record, that in the year 1859, 

one Harrison had a judgment against Kelly, and was 
about to levy on and sell the land now in controversy, 
when Kelly applied to Thomas W. Thomas, who 
loaned him the money to relieve the land from sale, 
and took his note, secured by mortgage, which was 
afterwards assigned to James Thomas, the plaintiff’s 
testator, the lien of which it is now sought to enforce 
by the sale of the land, and the defendant, Kelly, 
claims a homestead in the land as against the plain- 
tiff’s mortgage lien: Held, that the defendant is not 
entitled to claim a homestead in the land. First, be- 
cause the Homestead Act is unconstitutional and void 
as against the defendant’s prior contracts. Second, if 
the Homestead Act was constitutional as to past con- 
tracts, the plaintiff’s mortgage created an “ inewm- 
brance” upon the land which the defendant was bound 
to discharge before he is entitled to his homestead un- 
der that Act. The term “incumbrances,” as used in 
the Constitution of 1868, was there used in the legal 
sense of that word, and should receive its obvious legal 
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interpretation by the Courts in the construction thereof, 
(See opinions of Brown, C. J.,and McCay, J.) Kelly 
vs, Stephens et Al...ce.cccececseces HG. Ud bbiblbeas Raa » 466 


13. The costs due clerks and sheriffs in insolvent crim- 
inal cases are a debt against the public, for which 
payment is provided out of the fines and forfeitures 
collected in their respective counties, And an order 
passed by the Judge of the Superior Court in favor of 
a Clerk, for an amount due him in insolvent cases is 
a judgment against the public funds collected from 
‘fines and forfeitures, to be paid according to the pri- 
orities established by law, which cannot be attacked 
collaterally. But it may be set aside if sufficient 
cause can be shown against it, by a proper proceeding 
for that purpose instituted by the county, or any one 
else, whose interest is affected by it. The Legislature 
has power to make other provisions for the payment 
of such sums as may be due. It may provide for the 
payment of such costs as are not paid by fines and 
forfeitures, by the levy of a tax upon the county in 
which the costs are due. Duer vs. Thweatt, adm’r.... 578 


CONSTRUCTION OF CON TRACTS. 
See Contracts. 


CONSTRUCTION OF STATUTES. 


See Constitutional Law. 
“ Equity Pleading and Practice, 7. 
“ Relief Act. 


CONTEMPT. 


When a defendant had been enjoined froin removing and 
disposing of certain cotton which had been placed in 
the hands of a Receiver appointed by the Court, and 
afterwards the defendant was declared a bankrupt, 
and it appeared from the evidence that the defendant 
told the agent of the Receiver, who had the cotton in 
possession, that the plaintiff’s injunction had been 
settled or disposed of and that he had turned over 
four bales of said cotton to his counsel in bankruptcy, 
when, in fact, the injunction had not been settled or 
disposed of, but the complainant in the injunction bill 
was still claiming the cotton under a mortgage lien, 
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when the defendant’s counsel in bankruptcy, with the 
assent of the defendant, took possession of said four 
bales of cotton, for his fees to take the defendant 
through the Bankrupt Court, and had sold the same: 
Held, that this Court will not control the discretion 
of the Court below upon the state of facts disclosed by 
the record, in holding that the defendant had violated 
the injunction, and was in contempt of the order and 
process of the Court. Smith vs, Codk......ccccccreeeeeee 


CONTINUANCE. 


1. When there was a motion for alimony, pending a bill 
for divorce, and the defendant in the motion moved to 
continue, showing that a material witness was absent, 
without his consent, who lived in the county, and had 
been subpeened, etc., it was error in the Court to re- 
fuse the continuance, on the ground that the granting 
of alimony was wholly in the discretion of the Court 
and that there was no necessity for the presence of all 
the witnesses. Wardlaw vs. Wardlaw........... oe 


2, A suit was instituted in the county of Early against 
L. and P., alleging they were partners, L. residing in 
the county of Clarke; and a short time before the 
session of the Court in Early, at which the case was 
tried, P. died. The defendant’s counsel moved to 
continue the case as to L., the alleged surviving part- 
ner, upon the ground, that the partnership was denied, 
and the survivor, L., had relied upon the evidence of 
P., the decedent, to disprove the alleged partnership, 
but in consequence of the sudden and unexpected 
death of P., there had not been time to procure the 
evidence of L., the other partner, who lived in the 
county of Clarke, to disprove the alleged partnership: 
Held, that the Court erred in overruling the motion 
for a continuance upon the showing made therefor as 
stated in the record. Long vs. McDonald.............+ 


3. The granting or refusing a continuance is a matter 
in the sound discretion of the Court, and that discre- 
tion will not be controlled by this Court, except in 
cases of manifest abuse. Steadman vs. Simmons....... 


CONTACTS. 


1, Where the consideration of defendant’s contract is 
executory, 7. e. where the plaintiff is to do some act, 


VoL. xXxxix—49. 
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either betore or coincident with the act of the defend- 
ant, the plaintiff must aver and prove either perform- 
ance on his part, or if the acts are, by the contract, to 
be performed simultaneously, he must prove a personal 
request to the defendant to perform. Bruce, adm’rz, 
WS. CONN ies oii aiieedes dabei pibbcodtisibestiiavdettasielsedd 


2. Ante-nuptial contracts in consideration of marriage to 
be solemnized, like wills, should be liberally construed 
to carry into effect the intention of the parties. Ardis 
08. Printup ef al. iscscasvoscrescvgevevregeeecesecveccsssccesese 


3. The rules of grammatical construction usually govern, 
but, to effectuate the intention, they may be disre- 
garded, and conjunctions be substituted for each other, 
Ibid. 


4, In this case, the intended wife with the consent of the 
future husband, conveyed her property to a trustee, 
for the joint use and maintenance of both husband 
and wife, for and during their joint lives, the proper- 
ty to be under the control and management of the 
husband, but not to be in any manner liable for his 
contracts, then to the survivor for and during his or 
her natural life, and in case of the husband’s suryivor- 
ship, there being issue, to remain under his manage- 
ment during his life, then to vest in and become the 
property of the child or children of the wife, the issue 
of the marriage, living at the time of the death of said 
survivor. But if there be no issue of said marriage, 
or if said issue shall die in the lifetime of such sur- 
vivor, without leaving issue alive at the time of the 
death of said survivor, said survivor shall take an ab- 
solute estate in said property. And if the said wife 
survive the husband and marry again, and at the time 
of her death, there be issue of the present contem- 
plated marriage, and also issue of any such subse- 
quent marriage then living, the issue of such marriage 
shall take an interest in said property in the same 
manner and to the same extent, as if it, or they, were 
the issue of the first marriage. And in a subsequent 
part of the deed it is declared that, “if at any time there- 
after it shall be deemed advisable or necessary by said 
husband and wife, or the survivor of them, the said 
trustee, with the written consent and request of the 
said husband and wife, or the survivor of them, may 
sell, exchange or otherwise dispose of all or any part 
of said property, but the proceeds of such sale, ex- 
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change or other disposition, and the increase thereof, 
shall be held subject to the uses and purposes herein- 
before mentioned.” After the marriage had been sol- 
emnized, the husband died, leaving no issue by the 
wife; she afterwards married again, and had two chil- 
dren by the last husband: Held, that the scope and 
spirit of the marriage settlement embrace the children 
of the second marriage as beneficiaries, though there 
were no children of the first marriage, and that the 
trust was not executed at the death of the first hus- 
band ; but the trustee still held the legal title for the 
wife during her life, with contingent remainder to 
such children as might be the offspring of the second 
marriage, which became a vested remainder on the 
birth of such child or children. bid. 


5. While contraets, in general, in restraint of trade are 
against the policy of the law and will not be en- 
forced, it is legal to contract that one party, for a 
valuable consideration, will not, for a time specified 
in the contract, carry on a particular kind of trade, in 
a village or at a particular locality, and the Courts 
will entertain an action for damages for a breach of 
such contract, and it is error in the Court to dismiss 
the plaintiff’s action on the ground that the damages 
are too remote, and that no specific sum was agreed 
upon as stipulated damages. Jenkins vs. Tempies..... 


CONVEYANCING. See Deeds. 
CORPORATIONS. See Municipal Corporations. 


COSTS. 


1. The costs due clerks and sheriffs in insolvent crim- 
inal cases are a debt against the public, for which 
payment is provided out of the fines and forfeitures 
collected in their respective counties. And an order 
passed by the Judge of the Superior Court in favor 
of a Clerk, for an amount due him in insolvent cases 
is a judgment against the public funds collected from 
fines and forfeitures, to be paid according to the pri- 
orities established by law, which cannot be attacked 
collaterally ; but it may, be set aside, if sufficient cause 
can be shown against it, by a proper proceeding for 
that purpose instituted by the county, or any one else, 
whose interest is affected by it. Duer vs. T’hweatt..... 
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2. The Legislature has power to make other provisions 
for the payment of such sums as may be due. It may 
provide for the payment of such costs as are not paid 
by fines and forfeitures, by the levy of a tax upon the 
county in which the costs are due. Ibid. 


COUNTY-COURT. 
See Jurisdiction of Superior Courts, 7. 
COUNTY TAXES. 


1. Sections 548 and 550 of the Revised Code contem- 
plate that, in assessing the county taxes, there shall 
be a specific assessment for each of the objects men- 
tioned, and that the fund for each shall be kept 
separate by the treasurer. Mitchell vs. Speer........... 


2. The Act of the 7th of October, 1868, directing orders 
to be paid by the County-treasurer, according to their 
date, is imperative; but that Act does not require 
that an order shall be paid out of a fund not set apart 
for the payment of debts of that kind. bid. 


3. Where there is no direction in a county-order as to 
the fund out of which it shall be paid, and the trea- 
surer answers that there are older orders on his book, 
of the same kind, more than sufficient to exhaust the 
money in hand not specifically assessed for special 
purposes, mandamus will not be granted to compel 
him to pay such younger order. Ibid. 


COUNTY-TREASURER. See County Taz. 
CRIMINAL LAW. 


1. If a man shoot with a pistol at another, and hit him, 
the law presumes, prima facie, that he did it with 
malice. Nor does the proof that the parties had been 
friendly, and that the person shooting expressed regret 
immediately afterwards, rebut the presumption. One 
has no right to shoot at another, with a loaded pistol, 
in sport. If he does so, he is responsible for the con- 
sequences; and the law will imply malice from the 
recklessness of the act. Collier vs. The State.......... 


2. When the Court below granted a new trial, on the 
ground that two of the jurors who tried the case were 
members of the grand jury, and had found a true bill 
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against the defendant for the same trespass on the crim- 
inal side of the Court, which fact was not known to 
the defendant until after the trial: Held, that this 
Court will not control the discretion of the Court be- 
low in granting the new trial. Hawkins vs. Andrews 118 


3. When, from the nature of the case, the defense set 
up as an excuse for the killing, was that is was justifi- 
able homicide in self-defense, it was not error in the 
Court to give in charge section 4267 of the Revised 
Code as the law applicable to the case. Hoye vs, the 
fn SE BO SSP REP aro es) TOS | mone ety AETe Mer 718 


4, Previous threats by the deceased that he would take 
the life of the accused if he did not pay him some 
money he owed him, which were not communicated 
to the slayer before the fatal deed, are not admissible 
in evidence in justification of the killing in self-de- 
fense, and a new trial will not be granted to let in 
newly discovered evidence of such threats. Ibid. 


5, A new trial will not be granted for newly discovered 
evidence, which is only cumulative or intended to 
impeach a witness, or when it would not, if heard on 
the trial, probably have produced a different result. 
Ibid. 

6. Jurors will not be heard to impeach their own ver- 
dict. Ibid. 


7. Itis the imperative duty of the Judge of the Superior 
Courts to hold the Courts at the regular times fixed by 
law, and he has no right to adjourn any of said Courts 
from the regular term to some other time, by order in 
vacation, unless it is in the language of the statute, 
“not possible for him to attend the regular term of 
said Court, from sickness of himself or family, or 
other unavoidable cause.” And in case the Judge, 
by order in vacation, adjourns over the regular term 
of the Court to any other time, for any other cause 
than those expressed by the Statute, no party litigant 
can be compelled to try his case before the Judge at 
such irregular term. But if the parties in a civil case 
go to trial without objection, they will not afterward 
be heard to set up the irregularity. bid. 


8. A defendant who is charged with a crime involving 
his life or liberty, is not held to have waived any- 
thing, unless he does it by express agreement for the 
purposes of the trial. If the term of the Court has 








766 INDEX. 


been illegally adjourned, and a party at such adjour- 
ned term is convicted of murder or manslaughter, he 
is not bound by the proceedings, and is entitled to a 
new trial, on motion. bid. 


CROP LIENS. See Liens, 1, 2, 3, 4, 6. 
DAMAGES. 


1. As this Court is satisfied from the record and facts of 
this case, that the defense set up to these notes was 
intended for delay only, and that the case was brought 
to this Court for that purpose, we award to the plain- 
tiff in the judgment rendered in the Superior Court 
against the defendant, the sum of $758 55 damages, 
being ten per cent. upon the amount of the judgment 
rendered in favor of plaintiff in the Court below. 
Reatidenan 06. BAW 06.0000 c0iseccargecsecderseveetevetacs 


2. The verdict will not be set aside as excessive, when 
the value of the cotton at the time of shipment was 
proved in Confederate money only, without proving 
the value of the Confederate money ; but it was shown 
to have been received at par, in payment of debts, and 
that land could then be purchased ‘with it, almost as 
low as it could at other times in lawful money, and 
the verdict was for a much smaller sum than the cot- 
ton was proved to have been worth, in Confederate 
money when shipped. The Rome R. R. Co. vs. Sloan 


3. While the measure of damages, is the value of the 
cotton at the point of destination, the defendant has 
no cause of complaint that the proof is confined to the 
value of the cotton at the point of shipment, or the 
place where it was burnt on the line of the road; as 
goods are presumed to be worth as much or more, at 
the place of destination, than at the point of shipment, 
till that presumption is rebutted by proof. bid. 


4, While contracts in general in restraint of trade are 
against the policy of the law,and will not be enforced, 
it is legal to contract, that one party, for a valuable 
consideration, will not, for a time specified in the con- 
tract, carry on a particular kind of trade, in a village 
or at a particular locality, and the Courts will enter- 
tain an action for damages for a breach of such con- 
tract, and it is error in the Court to dismiss the plain- 
tiff’s action on the ground that the damages are too 
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remote, and that no specific sum was agreed upon as 
stipulated damages. Jenkins vs. Temples...... ...+++++ 


For Mesne Profits see Ejectment, 3, 6, 7, 8. 


DAYS OF GRACE. 


Suit was instituted upon the following written paper, to- 
' wit: “Atlanta, Georgia, August 4th, 1866. Georgia 
National Bank of Atlanta, Georgia. Ninety days 
after date, pay to F. R. Bell, or order, one thousand 
dollars.” Signed “Massey & Herty,” endorsed by 
F. R. Bell and John D. Pope, which was protested 
for non-payment on the 2d November, 1866: Held, 
that the paper was a bill of exchange, and entitled to 
three days of grace before being protested for non- 
payment, and was not a check payable at Bank at sight, 
or on demand, as contemplated by the 2742, and 
2749 sections of the Code, on which no days of grace 
are allowed. Henderson vs, Pope......sseesesceceeececeee 


DECISIONS OF SUPREME COURT. 


See Res adjudicata. 
“ Cases cited. 


DEED. 


1. When, upon the trial of a cause, a mortgage deed, 
which had been recorded, was offered in evidence, and 
objected to on te ground that it did not appear to 
have been stamped, and the party offering the mort- 
gage deed proved that the deed had been stamped ac- 
cording to law: Held, that the Court should have 
submitted the question of fact to the jury under the 
evidence, whether the deed had been stamped or not, 
as required by law, under the charge of the Court 
upon that point. Howell vs. Lieth......ccccceseseeseeees 


2. Held, also, that when the deed, showing a settlement 
between the parties, was offered in evidence, the Court 
should have left the question to the jury, as to whether 





655 


186 


the deed was delivered or not, under the evidence — 


contained in the record, and have charged the jury as 
to the law applicable to that point in the case. bid. 


3. When there is any evidence as to the delivery of a 
deed, it is a question of fact for the jury, and not for 
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the Court, to decide upon the facts whether there had 
been a delivery of the deed: Held, further, that when 
an instrument is offered in evidence, required by law 
to be stamped, and, by the act of one of the parties, 
the stamp is prevented from being put on the deed, 
the party so preventing shall not be heard in objecting 
thereto; but if the Court shall be satisfied that there 
was no intention to defraud the, government of its 
revenue, the Court may, in such a case, allow the 
proper stamp to be placed on the instrument at the 
time of the trial. bid. . 


4. When a deed was executed and delivered, conveying 
an unconditional fee simple title to a tract of land, 
which contained the following words: “It being ex- 
pressly understood by the parties that the said tract 
or parcel of land is not to be put to any other use than 
that of a depot square, and that no business or im- 
provements are to be put on the said tract but that 
which is immediately connected with the Western 
and Atlantic Railroad:” Held, that these words in | 
the deed were words of covenant, and not words of 
condition, and that the plaintiff’s remedy for a breach 
thereof was an action thereon for damages, and not a 
forfeiture of the estate for condition broken. Doe ex 
dem., Thornton vs. Trammell et al......+. yieengh sem koonenl 202 


DEMURRER. See Equity. 
DEVISE. See Will. 


DISCRETION OF JUDGE. 


See Alimony. 
“ Equity Pleading and Practice, 10 and 13. 
“ New Trial, 2, 3, 5, 7, 11, 12, 13. 

DISCRETION OF JURY. 

See New Trial, 5. 


DISTRIBUTION OF ESTATES. 


1. An heir-at-law, before he can claim any part of an 
estate as distributee, must account for advancements 
at their value at the time of the advancements. Sims 
et ah, ee; Bina. Bal. sccicsicedeviiwiesvibidecees thivvediouds’ 108 
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9. In the distribution of intestate’s estate, a memoran- 
dum, kept by the parent, of his advancements to his P 
children, indicating a scheme of distribution of speci- 
fic articles in kind, is only evidence of the fact of the 
advancements, ete., prima facie, of their value, and its 
indications of the intestate’s scheme for the distribu- 
tion of his estate will be unheeded, unless the paper 
be proven as a will. Ibid. 


3, The value of an estate, at the time of the first distri- 
bution, is the proper criterion for arriving at the rights 
of the heirs at law, with respect to advancements. Id. 


DIVORCE. See Alimony. 


DORMANT JUDGMENTS. 


1, Although a judgment be dormant under the statute, 
and has therefore lost its lien as a judgment, it is still 
a subsisting debt, and the judgment may be revived 
by scire facias or by suit. Chambless vs. Phelps...... 386 


2. A fi. fa. issued on the 12th of April, 1861, on which 
is no entry by a proper officer to execute and return the 
same within seven years from that date, is dormant. 
TheAct of the 30th of November, 1860, and subsequent 
Acts suspending the Statute of Limitations, and the 
several Acts enacting Stay-laws, did not suspend the 
Dormant Judgment Act; that Act is not a Statute of 

- Limitations. WARNER, J., dissents. Battle vs. Shivers 405 


DOWER. 


1. When, in an application for dower, the administrator 
of the husband denies the widow’s right of dower 
in a particular tract of land, and sets up title in him- 
self adversély to the intestate, it is sufficient, in order 
to cast the onus of proving title on the administrator, 
for the widow to show that she is the widow, and that 
her husband died in possession of the premises. Me- ‘ 
Oullene..08..; Fate Rtings soccasedsonapsmnanngongabaetinesneebiivakey 195 


2. When the widow of an intestate, elects after a fair and 
public sale of his lands, to take an amount of money 
absolutely in lieu of her dower therein, as provided by 
the 1761 section of the Code: Held, that the amount 
of the sale of the land at such public sale, is conclusive 
evidence of the value thereof, and that the widow is 
entitled to have her dower estimated out of the pro- 
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\ 
ceeds of such sale, from the death of her husband, and 
the value of her life-estate estimated from that time 
during her life. Smith, adm’r, et al., vs. Smith......... 226 


3, The executor sold the lands of the testator subject to 
the widow’s right of dower. The widow and another 
person became the purchasers at the sale, but had not 
complied with the terms of the sale, and no title had 
been made by the executor: Held, that the executor 
had such interest in the land as entitled him to tra- 
verse the return of the commissioners, under section 
3974 of the Code. Atwell vs. Hollimama........ ..s.0000. 670 


DYING DECLARATIONS. 


In an action for the seduction of his minor daughter, the 
dying declarations of the daughter as to who was the 
father of her child are inadmissible as evidence for the 
plaintiff. Wootten vs. Wilkins......sscccereecsesseeeeseeees 223 


EJECTMENT. 


1. When the lessors of the plaintiff, in an action of eject- 
ment, instituted a suit for the recovery of a lot of land, 
No. 127, in the 27th district of Sumter county, and 
upon the trial thereof, the jury found a verdict for the 
defendant, and the Court, upon motion, granted a new 
trial, which is assigned as error : Held, that, inasmuch 
as the evidence in the record introduced by the plain- 
tiff in the Court below, in support of his title to the 
lot of land sued for, to-wit: the copy grant from the 
State, was for a different lot, to-wit: 107, and there 
was no evidence of title shown in the lessors of the 
plaintiff, which would entitle them to a verdict for 
the premises sued for, to-wit: lot No. 127, the verdict 
was right, under the evidence offered by the plaintiff, 
and the Court below erred in granting a new trial. 
Two Jupa@Es. oe and Parker, tenant, vs. Doe ex 
Dante, Wns siis Gide fee -envecnien dy tes botdly etemrnendoes 50 


2. An action of ejectment was instituted by the vendee 
of atract of land against the vendor, the lessor of the 
plaintiff claiming under a bond for titles, executed by 
the party in possession of the land, and one-half only 
of the purchase-money having been paid: Held, that 
the vendee of the land, claiming under a bond for 
titles, cannot maintain an action of ejectment against 
the vendor thereof until the full amount of the pur- 
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chase-money has been paid, or, at least, an wncondi- 
tional tender of the amount due for the land shall have 
been made to the vendor thereof. Doe ex dem., Mil- 
Jerr Gt TOPE ina vores usengevedtpevadechbecosabdenshnsaahidsseesiee 91 


3. When upon the trial of an action of ejectment for the 
recovery of a lot of land and the mesne profits thereof, 
the tenant offered to prove the increased value of the 
lot of land, resulting from the improvements made 
thereon by the tenant, as a set-off to the mesne profits 
claimed by the plaintiff, but the Court refused to allow 
the tenant to prove the increased value of the premi- 
ses resulting from the improvements made thereon by 
the tenant, but restricted him to the actual value of 
the improvements put on the land by him: Held, that ° 
a fair construction of sections 2855 and 3416 of the 
Code, allows the tenant to prove the increased value 
of the premises resulting from the improvements made 
thereon by the tenant, and to set-off the value thereof, 
in an action for mesne profits, within the limitation 
imposed by the 3416th section of the Code. Roe and 
Thomas vs. Doe ex. dem., Malcom....... Sacha ng eal ataeans 328 


4, In an issue to try the genuineness of a recorded deed 
proposed to be read in evidence, to repel which the 
opposite party had made the affidavit required by sec- 
tion 2674 of the Code, the burden of proof is upon 
the party asserting the genuineness of the deed, and 
the fact that it is recorded does not change the onus. 
Hanks ve. Phillipe 6 al, ......csocssescscoccsescovesesccesees 550 


5. If one have written evidence of title toa tract of land, * 
and by a tenant take actual possession, and afterwards 
sell, by written agreement, one undivided half of the 
premises to the tenant, who keeps possession for seven 
years, in his own right for one undivided half, and as 
tenant of his vendor for the other half, this is adverse 
passession, under written evidence of title to the 

‘ whole lot. Hanks vs. Phillips et dh.s..sccscscseeeceeeees 550 


6. A plaintiffin ejectment, who hasa judgment in his fa- 
vor, is entitled to be placed in possession of the prem- 
' ises, including the growing crop, if any,’as against 
the defendant and those holding under him, provided 
he has not recovered as mesne profits the rent for that 
year. Gardner et al., vs. Kersey ct Al....sscsesecverseeeee 664 


7, A plaintiff in ejectment, who has recovered rents as 
mesne profits for the year in which the recovery is had, 
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is not entitled to the crop of that year. While he is 
entitled to the possession of the premises, he is bound 
to allow the tenant ingress and egress, to gather and 
carry away the crop. If he has recovered rent for part 
of the year and the crop is growing, but not gathered 
at the date of the recovery, the tenant is entitled to his 
pro rata part of the crop. But if no rent is recov- 
ered for the year the growing crop goes with the land. 
Ibid. 


. If the plaintiff, who has recovered the rent for the 
year, takes possession of the premises, and appropri- 
ates the crop, or refuses to permit the tenant to gather 
it, the tenant has a right at law to recover the value 
of the crop. Ibid. 


EQUITY. 


. When a bill was filed by a creditor against an exec- 
utor, praying for an injunction and the appointment 
of a Receiver, alleging that the executor was insolvent, 
unmarried, extravagant, engaged in no settled busi- 
ness, and intending soon to move to Honduras, and 
was badly managing his own business, as well as that 
of his testatrix, that he had said he would sell the 
property of his testatrix, realize the money, and leave 
without paying any of the debts of the estate: Held, 
that the Court below erred in dismissing the bill. 
Cnieppdll, BUTT; 06. BUI. 050 cusreeocesscpoesgrqoatosess 


2. A mortgagee, whose mortgage covers property in 
Georgia and in Tennessee, can not be compelled by a 
junior mortgagee, whose mortgage covers part of the 
same property in Georgia, to go out of the jurisdic- 
tion of the Court into another State, and pursue his 
remedy first against the property in Tennessee. Den- 
Healt Bes Was sistics S60 N8S os HAN da ven dns dob 


’ 
3. When there is a dispute between mortgagor and mort- 


gagee, as to their respective rights under the mortgage, 
and the mortgagee files his bill, and pending the pro- 
ceeding in equity, they agree to refer the whole ques- 
tion in dispute to arbitration, and an award is ren- 
dered, and by the consent of both parties, is made the 
judgment of the Court, the judgment is prima facie 
correct, and a junior mortgagee, not a party to the 
judgment, who alleges that it operates as a fraud on 
him, will be held to proof of actual fraud. When no 
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fraudulent intent is shown, the simple fact that the 

senior mortgagee, whose mortgage covered a growing 

crop and other property, was required by the award 

and judgment to pay, and did pay, a certain sum of 5 
money to the mortgagor, is not sufficient evidence of 

fraud upon the rights of the junior mortgagee, whose 
mortgage covered only the growing crop, to justify the 

jury in finding for the junior mortgage. Ibid. 


4, Where a bill was pending against an administrator, 
for an account of a trust confided to his intestate, 
and there was an amendment enjoining the widow 
from proceeding to final judgment in certain proceed- 
ings instituted by her to obtain money in lieu of 
dower, and the matters of the bill and answér, by 
agreement, and under an order of the Court, were 
submitted to one of the attorneys on each side and an 
umpire, who met, and found a certain large sum due 
to the complainant, and also reduced the amount 
coming to the widow in lieu of dower, as found by 
the duly appointed commissioners, and their award 
was at the next term of the Court made the judg- 
ment of the Court, in the absence of the defendant 
from this State, and in the absence, for providential ‘ 
causes, of his counsel other than his arbitrator, and 
in the absence also of the counsel of the widow, for 
providential cause: Held, that a bill for review, set- 
ting up these facts, and charging that the referees 
had made a gross mistake in calculation, and had 
acted contrary to law in charging the intestate with 
certain notes as cash, which he had not in fact col- 
lected, and which had been lost without his fault, is 
properly filed against the complainant in the original 
bill, and, if demurred to, the demurrer should be 
overruled. Childers, adm’r., vs. West et al.......02.000 518 


ENDORSERS. See Promissory Notes, 7. 
EQUITY PLEADING AND PRACTICE. 


1. The revocation of an order appointing a Receiver is 
a matter which may be heard and acted upon by the 
Judge, on the usual notice, in vacation. Crawford 
of ah,, 00. Fioee Ob Os. iiss vives cbieasitits 36 ecw svabhespreeaats 44 
2. The extraordinary writs and remedies granted by the 
Chancellor, before a trial on the merits, ought not to 
be granted without caution, and unless there is im- 
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mediate danger to the rights of the complainant, if 
they be denied and if the Court becomes satisfied that 
the danger does not exist, it is his duty, on proper 
notice, to discharge them. Ibid. 


3. In this case, the Court did not err in dissolving the 
injunction and vacating the order appointing a Re- 
ceiver. Ibid. 


4, It is the duty of the Judge, if he is satisfied there i 
a bona fide intention to except to his judgment, so to 
mould his order as that the excepting party may have 
a reasonable time to file his bill of exceptions and ob- 
tain a supercedeas before the status of the case can be 
materially changed. bid. 


5. When the equity of the bill is fully sworn off by the 
answer, and the bill is retained for a hearing, and no 
irreparable mischief can result, this Court will not 
control the discretion of the Court below, in dissolving 
the injunction. Douglass vs. Thompson........++0s.s00s 


6. An injunction, which is a harsh remedy, should not be 





ranted until a clear prima facie case is made by the © 


bill. The allegations must be direct and positive. 
A charge that they are true “on information received 
from others,” is insufficient. Jones et al., vs. M. & 
se ica cenrennsieri santas veunsterrqumanntenan 


7. It was the duty of the Chancellor under the resolu- 
tion passed by the Legislature on the 28th day of 
January, 1869, to dissolve the injunction in this case. 
Ibid. 

8. A bill was filed against Frank P. Smith and D. 
Smith, by a creditor of the former, charging a com- 
bination beetween the defendants to defraud the cre- 
ditors of Frank P. Smith. Frank. P. Smith, alone, 
answered the bill and moved to dissolve the injunction 
as to himself: Held, That it was error in the Court 
to hear the motion until the other defendant, who 
was in fact the principal defendant, had answered. 
A i IE ln cir ckcnasetiien er cnanesceiectrteannsesinss 


9. The Court charged the jury that ‘‘when the answer 
is contradictory in itself, or contradicted by other 
evidence, the jury are not bound to give credit to 
any portion of it:” Held, that this charge of the Court 
was too broad in the latter portion of it; that it should 
have been left to the jury to determine what credit 


138 
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they would give to the answer, or to any part thereof, 
without any intimation from the Court; they were 
the exclusive judges as to the credit to be given to 
: the answer of the defendant, in view of the facts con- 
tained and stated there in. Adams vs. Jones........... 479 


10. The Court will not control the discretion of the 
Chancellor in refusing to grant an injunction, to stay 
the execution of a writ of possession, after a recovery 
in ejectment, upon the allegation that the plaintiff, 
upon whose demise the recovery was had, was dead at 
the rendition of the judgment, when there were four 
demises, from as many different lessors, and the de- 
fendant in the bill answers that he does not know 
whether the recovery was upon the demise of the de- 

\ ceased plaintiff or not, and the Judge who tried the 

case, certifies that he cannot undertake to say upon 

what demise the recovery was had, and no copy of 
the record is brought before this Court to enable it to 

determine the fact. Gardner et al., vs Kersey et al... 664 


11. The verdict, and the judgment of the Court, is to 
be upheld by every reasonable intendment, and the 
allegation in the bill, filed as above stated, of a fact, 
which is matter of record, should be judged by the 
record, and if it is not shown by the record to be true, 
it is not errer in the Chancellor on a motion for an 
injunction to disregard it. bid. 


12. As the complainant is this bill had a full and com- 
plete remedy at law, the Court did not err in refusing 
to grant the injunction. bid. 


13. As the equity of this bill is not sworn off by the 
answer, this Court will not reverse the decision of the 
Chancellor in refusing to dissolve the injunction and 
to dismiss the bill. Grubbs vs. McGlawn............0 672 


ESTOPPEL. 


If, in an application for a partition of lands, the defense 
be that there has been a partition by commissioners, 
who made no return, but that the parties had ac- 
quiesced, and had subsequently, under said partition, 
each occupied, for several years, his portion as set off, 
to the exclusion of the others, and made valuable 
improvements, so that it would be a fraud upon 
either to repudiate that division, it is error in the 
Court to charge the jury that this adverse and inde- 
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pendent possession by each of his part, must, in order 
to constitute a defense to an application for a new 
partition, have continued seven years. Welchel vs, 





ThOmps0n.....0rssosecesesescsceses satiealeaideanid enniid oibeinit dak 559 


EVIDENCE. 


1. The owner of a plantation employed freedmen to cul- 
tivate it for part of the crop, and agreed to furnish 
provisions, but being unable to doso, applied to plain- 
tiffs to furnish them, to prevent a failure of the crop, 
stating that any arrangement they might make with 
the freedmen to secure the same upon the growing 
crop would be satisfactory to her: Held, that it was 
error in the Court to refuse to permit plaintiffs to give 
these facts in evidence on the trial. Alexander & 
Howell va. Glenn ef al.......0secseees eatamiursacuncusaiiens 


2. Where a deed, purporting to have been attested by a 
magistrate, and duly recorded thereupon, was offered 
in evidence, circumstances tending to show that the 
magistrate’s name was affixed subsequently to the 
execution of the deed, are evidence for the jury, and 
it is error in the Court to withhold the deed as not 
recorded. Granmniss v8. Irvitr.........ccescccerceees sieges 


3. If the evidence is pertinent, the Court should leave 
it to the jury under his charge as to the law. Ibid. 


4, When the lessors of the plaintiff, in an action of eject- 
ment, instituted a suit for the recovery of a lot of land, 
Number 127, in the 27th district of Sumter county, 
and upon the trial thereof, the jury found a verdict 
for the defendant, and the Court, upon motion, gran- 
ted a new trial, which is assigned as error: Held, that, 
inasmuch as the evidence in the record introduced by 
the plaintiff in the Court below in support of his title 
to the lot of land sued for, (to-wit): the copy grant 
from the State, was for a different lot, (to-wit): 107, 
and there was no evidence of title shown in the lessors 
of the plaintiff, which would entitle them to a verdict 
for the premises sued for, (to-wit): lot Number 127, 
the verdict was right, under the evidence offered by 
the plaintiff, and the Court below erred.in granting a 
new trial. Two JupGres. toe & Parker vs. Doe ex 


dem. Brown.....+. ope eee citi Pay renner Penn ae ee 


5, Where A left, on going West, just before the late 
war, a sum of money with his brother, to be managed 


22 


50 
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as if it were his own: Held, that, in a suit by A 

inst the administrator of the brother, who died, a 
memorandum-book, containing copy notes payable 
to A, and various other entries pertaining to the 
business, which A had seen and examined, and said 
were in the handwriting of his brother, of which he 
did not dispute the correctness, was admissible as evi- 
dence for the administrator. Gaines vs. Gaines, adm’r 


6. When upon the trial of a cause, it appeared that a 
witness, who had been sworn and examined upon a 
former trial of the same cause between the same par- 
ties, had left the State and gone to the Cherokee Na- 
tion of Indians, west of the Mississippi river: Held, 
that the testimony of such witness, on such former 
trial, reduced to writing, on a motion for new trial, 
agreed to by counsel, and approved by the Court, was 
competent evidence to be submitted to the jury on a 
new trial of the same cause, between the same parties, 
under the 3729th section of the Code. Adair, adm’r, 
COE I Cis i as siice agshne Vossenjasc todncevesscceseGureratncom 


‘7, When a party is testifying, and his counsel objects to 
his answering a question, if the objection is good, it is 
right to keep him from answexjng it, though he wishes 
toanswer. (R.) Steinheimer vs. Coleman...........++6 


8. The improper admission in evidence of a paper, is no 
ground for new trial, when the fact shown by it is 
proved by other legal evidence. (R.) bid. 


9. In a proceeding to establish a will which is alleged 
to have been destroyed since the death of the testator, 
it is necessary to prove the execution of the will by 
three subscribing witnesses, if in life and within the 
jurisdiction of the Court, as in case of probate, in 
solemn form. Kitchens et al., vs. Kitchens et al....... 


10. The contents of the will must be proved, and the 
presumption of revocation by the testator, which is 
raised by law, be rebutted by such evidence as clearly 
satisfies the conscience of the jury, but this may be 
done by the subscribing witnesses, or any other com- 
petent testimony ; and, in case the testimony is in con- 
flict, the jury, as in all other cases, are the judges of 
the credibility of the witnesses. Ibid. 


11. When, upon the trial of a cause, a mortgage deed, 
which had been recorded, was offered in evidence, and 
objected to on the ground that it did not appear to 


VoL. xxx1x—50. 
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have been stamped, and the party offering the mort- 
gage deed proved that the deed had been stamped ac- 
cording to law: Held, that the Court should have 
submitted the question of fact to the jury under the 
evidence, whether the deed had been stamped or not, 
as required by law, under the charge of the Court 
upon‘that point. Alewander & Howell vs. Leith....... 180 


12. When there is any evidence as to the delivery of a 
deed, it is a question of fact for the jury, and not for 
the Court, to decide upon the facts whether there had 
been a delivery of the deed: Held, further, that when 
an instrument is offered in evidence, required by law 
to be stamped, and, by the act of one of the parties, 
the stamp .is prevented from being put on the deed, 

‘ the party so preventing shall not be heard in object- 
ing thereto; but if the Court shall be satisfied that 
there was no intention td defraud the Government of 
its revenue, the Court may, in such a case, allow the 
proper stamp to be placed on the instrument at the 
time of the trial. bid. 


13. When, in an application for dower, the administra- 
tor of the husband denies the widow’s right of dower 
in a particular tract of land, and sets up title in him- 
self adversely to the intestate, it is sufficient, in order 
to cast the onus of proving title on the administrator, 
for the widow to show that she is the widow, and that 
her husband died in possession of the premises. Me- 
I eso open sein vce pscnn ns envnesien icant 195 


14, In an action by a father for the seduction of his mi- 
nor daughter, the dying declarations of the daughter, 
as to who was the father of her child, are inadmis- 
sible as evidence for the plaintiff. Wootten vs. Wilkins 223 


15. When the widow of an intestate, elects after a fair 
and public sale of his lands, to take an amount of 
money absolutely in lieu of her dower therein, as pro- 
vided by the 1761 section of the Code: Held, that 
the amount of the sale of the land at such public sale, 
is conclusive evidence of the value thereof, and that 
the widow is entitled to have her dower estimated out 
of the proceeds of such sale, from the death of her 
husband, and the value of her life-estate estimated 
from that time during her life. Smith, adm’r, vs. 
fille AA TE a A Sel. i nvenitiatndtech vagieity alien 226 


16. The statements of a Register of voters that he had 
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marked a registered person’s name with a “C” to de- 
monstrate that he was a colored person, and had posted 
his list, for some time, in a public place, and that no 
application had been made to have said letter erased, 
is not evidence that the person is a colored person, it 
not being shown that the person knew of the entry or 
that it was the subject of conversation. White vs. 
Pe cc cusceccinedinen asvenenthetieon descubeenediiahe 232 


17. Although the copy of a paper, proven to be beyond 
the jurisdiction of the Court, is good secondary evi- 
dence of its contents, yet it must be shown that the 
original was duly executed. Ibid. 


18, An application for life insurance, though signed by 
the applicant, upon the back of which was an entry 
by the examining physician, that the applicant was a 
mulatto, is no evidence of the fact, unless it be proved 
that the person signed the paper after the entry on its 
back was made by the physician and with the knowl- 
edge of the entry, and with intent to adopt it, or that 
he used the paper after the entry was made, with a 
knowledge that such entry was there. Ibid. 


19. Pedigree, relationship and race may be shown by evi- 
dence of reputation among those who know the per- 
son, where pedigree or race is in question. Ibid. 


20. The statement by an examining physician, that he 
had, at a certain time, examined a person, and had 
then been of opinion that the person was a mulatto, is 
notevidence. Whether or nota person is colored, that 
is, has African blood in his veins, is matter of opinion, 
and a witness may give his opinion if he states the 
facts on which it is based. Whether the fact that one 
has one-eighth of such blood be matter of opinion. 
(Quere.) One who testifies that he has studied eth- 
nology may give his opinion, as an expert, on a ques- 
tion of race. Ibid. . 


21. A fi. fa. levied upon real estate in 1859, unexplain- 
ed, is not such presumptive evidence of payment as to 
prevent a levy on other property in 1867, when the 
fi. fa. is not dormant. Chapman vs. Akin...-.....00 347 


22. Though an attorney who appears and confesses judg- 
ment for a suitor is, prima facie, to be taken as having 
been retained by the suitor, yet, if the fact be other- 
wise, the Court will, upon proof to that effect, set aside 
thejudgment. Dobbins vs."Dupree.......cceeccccosserees 394 
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23. When a bill was filed, alleging fraud in the convey- 
ance of land and other property, praying for an ac- 
count and decree against the defendant: Held, 1, that 
the allegations in complainants’ bill made a case of 
fraud, on the trial of which parol evidence was admis- 
sible to prove the fraud, and thereby raise an implied 
trust in favor of Jones and his family. Adams vs, 
FO RRS MENTE ENED 5 PERO RS EO RE 


24. Seven years’ absence of Jones, without being heard 
of, was presumptive evidence of his death, and 
authorized the Ordinary to grant letters of administra- 
tion on his estate; and although that presumption 
might have been rebutted by evidence on the trial, 
still the letters of administration were conclusive, on 
the trial of this case, as to that fact, in the absence 
of any evidence rebutting that presumption. Ibid. 


25. The Court charged the jury that “when the answer 
is contradictory in itself or contradicted by other evi- 
dence, the jury are not bound to give credit to any 
portion of it.” This charge ofthe Court was too broad 
in the latter portion of it. It should have been left 
to the jury to determine what credit they would give 
to the answer, or to any part thereof, without any in- 
timation from the Court. They were the exclusive 
judges as to the credit to be given to the answer of 
the defendant, in view of the facts contained and 
stated therein. bid. 


26. In an issue formed to try the genuineness of a re- 
corded deed, proposed to be read in evidence, to repel 
which the opposite party had made the affidavit re- 
quired by section 2674 of the Code, the burden of 
proof is upon the party asserting the genuineness of 
the deed, and the fact, that it is recorded, does not 
change the onus. Hanks vs. Phillips et al............ 


27. Recitals in a private deed only bind parties and 
privies, and are not evidence against one not claiming 
under the deed. Hanks vs. Phillips et al...........c0008 


28. The sale in this case wasa contract, to which the 
Scaling Ordinance of 1865 is applicable, and the 
parties had the right to give evidence to the jury of 
the kind of currency in which payment was to be 
made, the value of the currency at any time, and the 
value of the cotton sold at any time, together with the 
admissions and conduct of both parties to the trans- 
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action, and all the facts and circumstances connected 
with it; and it was the province of the jury, when the 
case was fairly submitted to them, to adjust the equities 
between the parties in accordance with the power 
vested in them by the ordinance above referred to. 
Phillips 08, Wlliams....cccccrsecscrsersseeecveceneroecesscee 





99. A receipt in full against a merchant’s account is 
not conclusive evidence of a full settlement between 
the parties and may be rebutted by satisfactory evi- 

dence that an item in the account was left out by 
accident, mistake, or the like. Dodd vs. Mayson..... 


30. When the receipt was given by the book-keeper, 

after reference to the ledger, and it was afterwards 
claimed that a barrel of sugar, which had been de- 
livered by the clerk to the defendant, was left out 
by mistake, because the entries upon the blotter for 
the day on which it was delivered had not been trans- 
ferred to the ledger, and the defendant swore he paid 
for the sugar when he got it, and both members of 
the firm, and all their clerks, swore, each, that he did 
not pay it to him, and the ledger was admitted in evi- 
dence without objection, and the plaintiffs offered their 
blotter in evidence, in corroboration of their testimony, 
to show that the barrel of sugar was charged upon it, 
and the book-keeper was ready and offered to swear 
that the entry was made at the time the sugar was 
delivered: Held, that it was error in the Court to re- 
ject the blotter, and refuse to let it go in evidence to 
the jury. Ibid. 


31. The repair of the Western and Atlantic Railroad, 
and the rebuilding of portions of it, by order of Gen- 
eral Wilson, to open communication with the West, 
to obtain supplies for the large cavalry force with 
which for a time he occupied and controlled the State, 

) is “ matter of public knowledge,” of which, as well as 

of the public history of military operations in the 

State, the Courts will take judicial notice. Wallace, 

Sept, 90; APRs incencecvnnsnenanensrsens seenaequiriagsie 


32. When a party to a suit pending makes an admis- 
sion, for the purpose of saving the other party the 
expense and trouble of getting up the evidence on 
certain points, and afterwards discovers he has, by 

inadvertence, or mistake, admitted facts which are 

not true, or which it-is proper for him to controvert, 
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he may, by notice to the other party, withdraw the 
admission, and put his adversary on proof of the 
facts: Provided, there is sufficient time after the with- 
drawal of the admission for the preparation of the 
case, and the other party has not been injured there- 
by, as by the death of a witness whose testimony 
would have been taken but for the admission or other 
like cause. Wallace, sup’t, vs. Matthews............s000 


33. The returns made by an administrator to the Ordi- 
nary, and approved by him, are not conclusive. Ba- 
ber. and wife et. Wee. s.ccsieccsshasivnnersasésacsesnaedes 


34. Previous threats by the deceased, that he would 
take the life of the accused, if he did not pay him 
some money he owed him, which were not communi- 
cated to the slayer before the fatal deed, are not ad- 
missible in evidence in justification of the killing in 
self-defense, and a new trial will not be granted to 
let in newly discovered evidence of such threats, 
Ries tins Tee AM Biss ssistancnnenidsanincisnavintins tacxtebe 


35. A witness called to prove handwriting, who fails 
to testify, without qualification, that he is acquain- 
ted with it, but only says he is, from having seen 
letters purporting to be written by the party, which 
were received in the ordinary course of business by a 
commercial house, in which the witness was a clerk, 
though he had neither written nor seen letters from 
the house to the party, to which those were replies, is 
incompetent to testify as to his belief of the hand- 
writing. Bruce, adm’rax, vs. Crews.........sccserseeceees 


36. A witness called to prove that a copy tendered in 
evidence is a copy of a paper written by the party, 
cannot be shown papers admitted to be genuine, and 
already in evidence, and be then asked if the original, 
the copy of which is offered as evidence, is not in the 
same handwriting as those shown to him. Ibid. 


37. Upon the trial of an issue formed upon a mandamus 
against the Ordinary to compel him to levy the neces- 
sary tax, the judgment in favor of the Clerk against 
the fine and forfeiture fund, unrevoked and unpaid, 
is conclusive as to the amount due, and cannot be col- 
laterally attacked on such trial. Duer, Ordinary, vs. 
ick trinierninnnnsintceheh><himesame tetas eannesdibsanues 


See Witness. 
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EXECUTIONS. 


1, A temporary administrator may file an “ illegallity” 
to an execution proceeding to sell the intestate’s lands, 
and the permanent administrator will, on motion, be 
allowed to become a party to the proceeding. Reese 
hp. SEs GUE Pens ngiccasinnrinsaneneerasciconmeemanien 565 


9. An execution to enforce a judgment must follow the 
judgment, and if there be a material variance, the ex- 
ecution will be quashed. bid. 


3, When a decree directs that certain described lands 
shall be sold, to satisfy a lien for the purchase-money, 
with a proviso that this shall not interfere with the 
widow’s dower, and that the parcels set off to her shall 
be free from the force of the lien: Held, that a fair 
construction of the judgment is, that the lien is to be 
enforced against all the lands described, but cannot 
proceed against the dower lands until the death of the 
widow. Ibid. 


EXECUTORS. 
See Administrators and Executors. 


EXE@CUTORY CONTRACT. See Contracts, 1. 
EXEMPTION FROM DEBTS. 
See Constitutional Law. 
EXPERTS. See Evidence, 20. 
EXPRESS COMPANIES. 


See Common-Carriers. 
FACTORS. See Lien, 4. 
FAILURE OF CONSIDERATION. 


If B purchase from A two parcels of land at the same 
time, and when they come to draw the writings, A 
suggests that B, to save the writing of two deeds, take 
a deed for one of the parcels from Cy from whom A 
had purchased it, but had not yet gotten title, saying 
it would do just as well, and B consented, and there 
was in fact a mortgage on that land, given by C, of 
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which B was ignorant: Held, that B, who had the 
mortgage to pay, might, in a suit by A on one of the 
notes given at the time, plead a failure of considera- 
tion to the amount of his damage. Brown vs. Crowley 376 


FEES. See Costs. See Attorneys. 
FEME. See Married Women. 
FI. FAS. See Executions. 
FIXTURES. 


The counters and drawers in a drug store, placed there 
by the landlord, and rented in their place with the 
store, are fixtures, which the tenant has no right to 
remove; and if the building is burnt, and they are 
saved by the tenant, they are the property of the land- 
lord, and he has the legal right to dispose of them as 
he thinks proper. The tenant has no right to remove 
them to another store rented from a third person. 
Pee at. GR cists eimai 471 


FORECLOSURE OF MORTGAGE. 


1. When the affidavit to foreclose a mortgage is made 
by an attorney, the recital in it that he is attorney- 
at-law for the mortgagee, is sufficient. Denham vs. 
FONE csoe winconcsencrveed RERprerreyrerrerienenren rena epee 312 


2. An affidavit to foreclose a mortgage on personal pro- 
perty in Mitchell county, made before a Justice of the 
Inferior Court of Dougherty county, on the 24th day 
of October, 1866, and the order of foreclosure issued 
upon the affidavit by the Judge of the County-Court 
of Mitchell county, on 29th of October, 1866, is a 
legal proceeding. At that time, the Justice of the 
Inferior Court had the right to administer the oath, 
and the County-Judge had the right to issue the 
order. Ibid. 


FORM OF ACTIONS. 


Under section 3027 of the Code of Georgia, it is the 
duty of a Court, when it has jurisdiction of a right, 
and no specific remedy is afforded by express law, so 
to mould its processes and proceedings as to afford 
relief to the party having the right. Stewart & Col- 
Clough ve. Dobbe b Ghicecesvsocnssccsessecncceses sensccsencs 82 
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FORM OF CONTRACTS. See Lien, 1. 


GARNISHMENT. 


When a garnishment has been dissolved by the defend- 
ant giving security, as provided in the Code, and the 
security is or becomes insolvent, the plaintiff may 
garnishee again. Stewart & Colclough vs. Dobbs et al. 82 


GUARDIAN. 


1. A guardian, who acted with the caution of a prudent 
man, and loaned the money of his wards, prior to the 
adoption of the Code, 1st January, 1863, and took a 
note well secured by a mortgage upon negro property, 
which was lost by reason of the emancipation of the 
slaves, is not liable to his wards for the amount so 
Jost, Brown oa, Wrighl ob alli. ccsiivccsiaisccssdevedsssts 96 


2. A guardian, who acted in good faith, and received 
Confederate Treasury notes in payment of debts due 
his wards, at a time when prudent men generally re- 
ceived them in payment of all debts due, acted under 
color of law, and is protected by the Act of 1866, and 
the Ordinances of the Conventions of 1865 and 1868. 
And if he loaned out the funds so received prior to 
1st January, 1863, upon what was, at the time, good 
security, and they were afterwards lost by the results 
of the war, he is not liable. bid. 


3. A guardian who loaned out or invested the funds be- 
longing to his wards, after the adoption of the Code, 
without an order of Court, did so at his own risk, un- 
less the investment was in the stocks, bonds, or other 
securities, authorized by law; and he is liable for the 
value of the money or currency received by him, and 
so invested or loaned, allowing him a reasonable time 
to invest it, whether he lost it or not. Ibid. 


4, Where the guardian loaned out the money of his 
wards, after the adoption of the Code, without an 
order of Court, and took a note for $1,500 for its re- 
payment, and the Court, on the trial, refused to allow 
the note to be read in evidence, because it was not 
stamped: Held, that the Court did not err, as the 
guardian was liable in any event, in ‘such case, for 
the value of the currency when received, allowing 
him a reasonable time to re-invest, and the note, 
whether stamped or not, was properly rejected. Ibid. 
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5. A suit was instituted on a guardian’s bond against 
the principal and security to recover the amount of a 
judgment alleged to have been rendered against the 
guardian, and when the judgment was offered in evi- 
dence, it appeared to have been rendered against the 
defendant therein in his individual capacity, and not 
as guardian. The plaintiff then moved the Court to 
amend the judgment, upon the ground that it was 
rendered upon a note signed by the defendant in his 
individual capacity, but in the body thereof promised 
to pay the plaintiff the amount specified in the note 
“as guardian,” without stating for whom he was 
guardian. The Court refused the motion to amend 
the judgment, and non-suited the plaintiff’s case upon 
the evidence offered to charge the guardian and his 
security in a suit upon his guardian’s bond for the 
amount of the judgment claimed by the plaintiff: 
Held, that the guardian could not, by any contract, 
bind the estate of his ward so as to render his security 
liable therefor, other than such as are specially al- 
lowed by law, as provided by the Code, and that 
there was no error in the refusal of the Court to allow 
the judgment to be amended, and in granting the 
non-suit, upon the statement of facts contained in the 
record. Lovelace vs. Smith et dl.....ccccccerscosessscesees 130 


6. In a contest about the possession of two minor child- 
ren, between the mother and the testamentary guard- 
ian, who is the grand-father, when it is shown that 
one of them is only three years old, and the other one 
year old, and still at the mother’s breast, this Court 
will not, upon the case made by this record, control 
the discretion of the Court below, whose judgment is 
in favor of the mother’s right to their custody, till the 
period arrives when it is proper that the testamentary 
guardian take possession of the minors for the pur- 
poses of their education. Payne vs, Payne.......0+0+ 174 


HABEAS CORPUS. 


In a contest about the possession of two minor children, 
between the mother and the testamentary guardian, 
who is the grand-father, when it is shown that one of 
them is only three years old, and the other one year 
old and still at the mother’s breast, this Court will 
not, upon the case made by this record, control the 
discretion of the Court below, whose judgment is in 
favor of the mother’s right to their custody, till the 
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period arrives when it is proper that the testamentary 
guardian take possession of the minors for the pur- 
poses of their education. Payne vs. Payne......++++++- 174 


HANDWRITING. See Evidence, 35 and 36. 
HEIRS. See Advancements. See Wills. 
HISTORY. See Western and Atlantic R. R., 3. 


HOMESTEAD. 


1. A homestead is subject to an execution founded up- 
on a debt contracted for the purchase-money, and the 
fact that the debt has been transferred to a third per- 
son does not change that liability. Chambless vs. 


Didi scsiniids cine bailicte ae ee Dacia 386 


2, Although a judgment be dormant under the statute, 
and has, therefore, lost its lien, as a judgment, it is 
still a subsisting debt, and the judgment may be re- 
vived by scire facias, or by suit. Ibid. 


3. The Acts limiting the time within which judgments 
may be revived, were suspended by the Acts suspend- 
ing the Statute of Limitations, to-wit: from the 30th 
November, 1861, to the 21st July, 1868, when civil 
<7 aaa was practically restored in this State. 

bid. 


4, A creditor, though his claim may be one of the ex- 
ceptions provided for in the Homestead Act, can not 
set it up to prevent the laying off of the homestead. 
Other conditions having been fulfilled, the homestead 
ought to be set off, leaving to the creditors his right 
to go on under the exceptions at his discretion. Ibid. 


5. A mortgage, given by the debtor, is not one of the 
exceptions provided by the Constitution, to which the 
homestead for his family is liable. Warner, J., 
dissenting. Ibid. : 


See Constitutional Law, 7, 8, 9, 10. 
HUSBAND AND WIFE. See Married Women, 


HYPOTHETICAL CHARGE. 
See Charge of the Court. 
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ILLEGALITY OF EXECUTIONS. 


See Hrecutions. 
IMPAIRING CONTRACTS. 
See Constitutional Law. 
¢ 


INDICTMENT. See Arrest of Judgment. 


INFANTS. See Minor Children. 


INJUNCTION. 
See Equity Pleading and Practice, 6, 7, 8, 12, 13. 


INN-KEEPER. 


When a suit was instituted in a Justice-Court by the 
plaintiff against the defendant, as an inn-keeper, to 
recover the value of a lost overcoat, worth $30 00, 
which had been received by a negro then in charge 
of the hotel, and officiating therein, as the servant of 
the inn-keeper during his absence, and deposited in 
the usual place of depositing the goods of the inn- 
keeper’s guests, upon their arrival at the hotel: 
Held, that the Justice-Court had jurisdiction of the 
subject-matter of the suit, and that the defendant 
was liable as an inn-keeper, to the plaintiff for the 
value of the lost overcoat, under the state of facts 
disclosed by the record in this case Rockwell vs. 
PO isp siscinse siscncnphsicsenls Sistcleerdentinegas ote 105 


INSOLVENT DEBTORS. See Homestead. 


INSURANCE. 


The fact that the landlord has the building insured does 
not change the rights or liability of the tenant. Mc- 
Cay, J., dissents. Pope vs. Gerrard. ....sccereceecees 471 


INTEREST. 


1. In the discretion of the Chancellor, compound inter- 
est may be charged on a final settlement with an 
implied trustee, who fraudulently obtains possession 
of the property, as well as against a trustee ap- 
pointed, whd rightfully obtains possession of the 
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property, as provided by the 2562d section of the 
Code; the former comes within the reason of the rule 
prescribed for the latter. Adams vs. Jones........0.00 479 


9, It is not error in the Court when the jury return an 
informal verdict, to permit the counsel for the plain- 
tiff in whose favor it is found, to write out a proper 
form in accordance with their intention, in their 
presence and in the presence of the Court, and the 
opposing counsel. But if counsel for defendant ob- 
jects, and the Court sends the jury back to their 
room to make the calculation, and put their verdict 
in form, and they do so, and find interest on the 
principal sum in favor of the plaintiff, when he 
does not claim interest, the Court may, by order, 
allow the plaintiff to write off the interest and sign 
judgment for the principal sum only, without inter- 
est. Steadman vs. SIMMONS... ...cccecesceesccece eseesee 591 


INTEREST OF JUDGE. See Arbitration, 5. 
INTRUDER. 


1. In an issue under an Act for the expulsion of intru- 
ders, if the defendant in good faith claims a legal 
right to the possession, he is not an intruder. McHan 
08, Series caiinivianxtenucdersivsimneminaceiieiaanam 197 


2. If the obligee, in a bond for titles to land, fail to pay 
the purchase-money according to agreement, no de- 
mand or notice to quit is necessary to give the obligor 
a right of entry or action, and if he find the premises 
vacant and peaceably enter, he is not an intruder. Jd. 


3. Prior to the adoption of the new Constitution, an ap- 
peal lay from the verdict of a petit jury to a special 
jury, on an issue growing out of a proceeding under 
sections 4000, 4001 and 4002 of the Code, to expel 


an intruder. Little vs. Thompson et Al.....scsss00seveee 658 
JOINDER. See Parties to Actions, 4. 
JUDGMENTS. 


1. When it appeared on the trial of a claim case that 
the plaintiffs had obtained a judgment against Wooten, 
the defendant, who was the owner of the lot of land in 
controversy at the time of the rendition of the judg- 
ment, that Wooten had been adjudged a bankrupt; 
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that, several years before Wooten became a bankrupt, 
he sold the land to Jones, the claimant, who went 
into possession of it; that the judgment was a valid 
lien on the land at the time Wooten became a bank- 
rupt ; that this property was not included in Wooten’s 
schedule; that this debt was not proved in the Bank- 
rupt Court, and that Wooten’s estate paid no dividend : 
Held, that, upon the foregoing statement of facts, the 
lien of the judgment creditor upon the land, under the 
laws of this State, was not defeated by the bankruptcy 
of Wooten, and that Jones, the claimant, could not 
plead Wooten’s certificate of discharge in bankruptcy 
against the judgment creditor, and thereby defeat his 
judgment lien upon the land, which was a good and 
valid lien thereon, under the laws of this State, being 
anterior to the time at which Wooten was declared 
a bankrupt; that, by the 20th section of the Bank- 
rupt Act, the judgment creditor, having a valid 
lien upon the land, was not bound to prove his 
debt, secured by the lien, to the extent of the value 
thereof in the Bankrupt Court. Jones vs, Lellyett & 
Bhi nisciin LER eel dnen eal 


Akin held a judgment dated in 1859 against Stone; 
Bronson, in December 1862, purchased the tract of 
land in dispute from Stone, bona fide, and went into 
possession, and afterwards sold it to Chapman, who 
succeeded him in the possession, which has been con- 
tinuous from 1862 to the present time. In 1867, 
Akin had his fi. fa. levied on the land, and Chapman 
interposed his claim: Held, that Chapman, a: bona 
fide purchaser, for a valuable consideration, with con- 
tinuous and uninterupted possession for more than 
four years, acquired title to the land, discharged from 
the lien of Akin’s judgment. Chapman vs. Akin...... 


The Supreme Court of this State having ruled, that 
the Stay-law was unconstitutional and void, under 
that ruling the plaintiff in fi. fa. was never under any 
legal disability to enforce the collection of the money 
due on his fi. fa.; and as the law, as ruled by this. 
Court, did not restrain a levy, the prescription did 
not cease to run in favor of the bona fide purchaser 
in possession; and as the plaintiff was under no other 
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legal disability to proceed with the fi. fa., the lien of | 


the judgment upon the land ceased to exist at the end 
of the four years possession. Ibid. 
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4, Section 3525 of the Code is not classed with, and 
does not fall under the classification of a statute of 
limitation, and its running in favor of a bona fide 
purchaser was not suspended by the Acts suspending 
the running of the statute cf limitations. The right, 
whatever it may be, of te plaintiff in fi. fa. to en- 
force his liens on the lands sold by the defendant, and 
held in possession by a luna fide purchaser, existed, 
with the condition annexed, that the levy be made 
within four years after the commencement of the pos- 
session, and as the plaintiff made no such levy, he lost 
his lien by failure to enforce it in accordance with the 
condition to which it was subject, and with which he 
never complied. Ibid. 


5. Though an attorney who appears and confesses judg- 
ment for a suitor is, prima facie, to be taken as hav- 
ing been retained by the suitor, yet if the fact be 
otherwise, the Court will, upon proof to that effect, 
set aside the judgment. Dobbins vs. Dupree........... 394 


6. The costs due Clerks and Sheriffs in insolvent crim- 
inal cases are a debt against the public, for which 
payment is provided out of the fines and forfeitures 
collected in their respective counties. And an order 
passed by the Judge of the Superior Court in favor of 
a Clerk, for an amount due him in insolvent cases, is 
a judgment against the public funds collected from 
fines and forfeitures, to be paid according to the pri- 
orities established by law, which cannot be attacked 
collaterally. But it may be set aside if sufficient cause 
can be shown against it, by a proper proceeding for 
that purpose instituted by the county, or any one else, 
whose interest is affected by it. Duer, Ordinary, vs. 
Thiel; GING ccs .csiiccrvcsictbnddesé tvdsiiedlius a 578 


See Dormant Judgments. 


JURISDICTION OF SUPERIOR COURTS. 


1. The Courts of Georgia, organized under the Consti- 
tution of 1868, have no jurisdiction or authority to 
try, or give judgment on, or enforce, any debt, the 
consideration of which was a slave or slaves, or the 
hire thereof. WARNER, J., dissenting. Shorter vs. 
CODD 12202 ones -sreteceecunnd reba daniepensianeeanmmediilinal ones 285 


2. Whilst it is the settled rule that bills in equity must 
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be brought in a, county, where one of the defendants, 
against whom substantial relief is. prayed, resides, this. 
rule does.not apply. to bills for injunction, ete., anci-. 
lary to suits at law, In.such, cases, the Court of 
Equity of the county where the suit was pending, has, 
jurisdiction to enjoin the suit at law, and also to grant 
relief, as to all matters involved in a proper settle- 
ment of the litigation pending at law. Clark et al., 


U8, SUMINES oan» Gaaeskene ahs tundeaitaiias Pokaxvh ir<a ekides ve. saben 533 


. When B, C and. D were sued at law by A, who re- 
sided in a different county from that in which the suit 
was brought, and the defendants at law filed a bill, 
charging that the suit at law was for the recovery of 
the purchase-money of a tract of land lying in the 
same county, which land had been sold to the defend- 
ants at law and complainants in the bill by A; and 
the bill further charged, that at the time of the sale, 
the land was not in truth the property of A, but had, 
before that time, become in equity, the property of E, 
the deceased son of A, and husband of B, under a 
parol agreement, which was partly performed, which 
equitable title had been fraudulently concealed from 
the wife by A, at and before the sale of the land to 
her and the other complainants; and the bill further 
charged that the land had been paid for under the 
parte agreement by E, with certain cotton made on 
the place, which went into A’s hands, and by certain 
trust funds in his, A’s, hands, belonging to E: Held, 
that the Superior:Court of the county where the suit 
was pending had jurisdiction. 1st. To enjoin the 
suit at law. 2d. To cancel the notes and deed made 
at the second sale. 3d. To decree a specific perform- 
ance of the parol agreement, and a full settlement be- 
tween the parties as to all matters connected with the 
land and the cotton made thereon.” Held, further, 
that while said Court had no jurisdiction to decree an 
account between A and the heirs of D, as to trusts 
not connected with the land, yet it might inquire how 
far the trust funds had been used in the performance 
of the parol agreement, and if the case made required 
it, so apply them to the extent shown by the proof, 
leaving a full and final account as to said trusts to 
the Court having jurisdiction of the defendant’s per- 
Cae! See ee ee a 

. Whe she consideration. of a .p ol. contract for the 

sale of land was a slaye, and.there is no other equity 
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save the delivery of the consideration, the Courts of 
this State have, under the 7th clause of the 17th sec- 
tion of the Constitution of 1868, no jurisdiction to 
enforce its specific performance. WARNER, J., dis- 
senting. Arnold 08. Trive.......ceccoccsersssoecscdscessease 511 
6, A suit may be brought by petition and process, in 
the usual way, by a citizen of Georgia, against the 
Montgomery and West Point Railroad Company, 
even though the cause of action originated in Ala- 
bama. Berry vs. Montgomery and West Point Rail- 
Mae ORy.-..... 55). scecssecceceebcesoescniecdhauserdumestuuun 554 
7. When a trial was had in the County-Court of Sum- 
ter county, and a verdict for the plaintiff, on the 20th 
day of July, 1868, and a judgment was entered thereon 
on the 22d of July, 1868, and a motion having been 
made in the Court below, to set aside said verdict and 
judgment, on the ground that, on the days the verdict 
and judgment purport to have been rendered and en- 
tered, the County-Court was abolished by the Consti- 
tution of 1868; which motion was allowed by the 
Court, setting aside both the verdict and the judg- 
ment: Held, that, under the Reconstruction Acts of 
Congress, the State of Georgia had fully complied with 
the terms thereof, ratified the Fourteenth Amendment 
of the Constitution of the United States, and assented 
to the fundamental condition imposed on her by the 
Act of Congress, passed on the 25th June, 1868. 
And, therefore, the Constitution of the State of Geor- 
gia, amended by Congress, as provided in the 11th 
paragraph of the 11th article thereof, took effect, and 
was practically in operation, from the 25th day of 
July, 1868. Held, also, that all unfinished business 
in the County-Court at the time of the abolishment 
thereof by the Constitution, was transferred to the 
Superior Court, by the 7th section of the 11th article 
of the State Constitution, and that it was the duty of 
the Superior Court to have ordered a judgment to 
have been entered on the verdict rendered in the 
County-Court, on the 20th July, 1868, unless some 
good and sufficient cause was shown, other than the 
abolishment of the County-Court on the 21st day of 
July, 1868. Foster vs. Damniels........crccccccessecscecee 39 


JURISDICTION OF JUSTICE’S COURT. 


When a suit was instituted in a Justice-Court by the 
plaintiff against the defendant, as an inn-keeper, to 


Vou. xxx1x—®5l. 


\ 
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recover the value of a lost overcoat worth $30 00, 
which had been received by a negro then in charge of 
the hotel, and officiating therein as the servant of the 
inn-keeper during his absence, and deposited in the 
usual place of depositing the goods of the inn-keeper’s 
guests, upon their arrival at the hotel: Held, that 
the Justice-Court had jurisdiction of the subject-mat- 
ter of the suit, and that the defendant was liable as an 
inn-keeper, to:the plaintiff for the value of the lost 
overcoat, under the state of facts disclosed by the re- 


cord in this case. Rockwell vs. Proctor.........ccccceees 
See Municipal Corporations. 
JURY. 


1. When the Court below granted a new trial on the 
ground, that two of the jurors who tried the case were 
members of the grand jury, and had found a true bill 
against the defendant for the same trespass, on the 
criminal side of the Court, which fact was not known 
to the’defendant until after the trial: Held, that this 
Court will not control the discretion of the Court be- 
low in granting the new trial. Hawkins vs. Andrews 


2. Jurors will not be heard to impeach their own ver- 
dict. Hoye ve; The Btate.....0 sevrvassevissvvecssoeevedsnses 


LACHES. 


The bill does not show sufficient diligence, or sufficient 
reason, why the objections to the award were not made 
out in proper shape between November and March and 
before the Court adjourned, the more especially as the 
counsel did not, at the trial term, move to amend, but 
went to trial upon his objections as made out and filed 
before the adjournment of which he complains. Sharp 
Le Beh £0. | AMG 9.0254 bone eqengs panienenedsnapeegon seem 


LANDLORD AND TENANT. 


1. A landlord may collect his rent by a distress-war- 
rant, even though the rent be payable in specifics, the 
value of which is not fixed by the contract, Toler et al., 
hs, SEE: NIE yiscsncnhexntinavinesmardpttaseensiatasnnes 

2. When there is a contract for rent of real estate, it is 


none the less a renting that it is agreed that the tenant 
may have the use of the mules, tools, gin and other 
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ersonal property actually on the place, forming part 
of the machinery for carrying on the farm, anda 
distress-warrant will be for the whole sum agreed 


‘ upon. I bid. 


3. When there is no day fixed for the payment of rent, 
but it is payable in specifics to be made on the place, 
and «it is agreed that “‘it is to be first taken from the 
same,” the rent is due in a reasonable time after a 
sufficiency of the crop alluded to, to pay the rent, is 
gathered and ready for delivery. Ibid. 


4, Section 2263 of Irwin’s Code, protecting the crop 
against levy, under process against the tenant, only 
applies when the rent is a fractional part of the crop, . 
and not where it is a fixed amount. Ibid. 


5. The lien of the landlord for his rent, upon the crop 
made, is superior to all other liens. bid. 


6. The liens provided for by the Act of 1866, in favor 
of landlords, factors, etc., upon crops and growing 
crops, attach from the date of the agreement, and the 
oldest is of the highest dignity. Ibid. 


7. Davis, the landlord, on the 4th day of June, 1859, 
entered into a written contract with Center & Tread- 
well to rent to them a store-room then in the process 
of building, in the city of Atlanta, for the term of one 
year, fur the sum of eight hundred dollars per annum, 
with the privilege of renting said store-room for three 
additional years at the same rate, and Davis, the land- 
lord, stipulated, on his part, to have said store-room 
well fitted up, ready for use by the second Monday in 
August, 1859,” and the tenants went into possession 
of the store-room after its erection, occupied it for one 
year, and, in pursuance of the original contract be- 
tween the parties, rented the store-room for another 
year. After the making of the rent contract, Davis, 
the landlord, proceeded to erect over the store-room 
rented to Center & Treadwell, and over the adjoining 
store-room, rented to another tenant, a boarding 
house and kitchen, the boarding house in front of the 
building, and the kitchen over the back part thereof, 
and constructed a platform or walk over the valley 
between the two store-rooms, leading from the board- 
ing house, so built over the store-rooms, to the kitchen. 
The landlord rented the boarding house, kitchen and 
fixtures, so erected over the store-rooms, to another 
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tenant, who occupied the same. These fixtures were 
erected by the landlord when Center & Treadwell re- 
newed their lease for the second year under the 
original contract. In consequence of the erection by 
the landlord of the buildings and fixtures over the 
store-room, and the use thereof by his tenants, to 
whom he rented the same, Center & Treadwell have 
been damaged by water thrown upon their goods in 
the store-room to the amount of twelve hundred dol- 
lars, as assessed’ by five merchants called on for that 
purpose: Held, that inasmuch as the landlord stipula- 
ted in his contract to have the store-room well fitted up 
and ready for the use of the plaintiff's, if he afterwards 
erected obstructions over the building which caused 
them to be injured either by his own negligence, or 
that of his tenants or agents, in the use thereof, he is 
liable for the damages resulting therefrom. Center & 
Pe sh, Tas .19csdcnsisiorsnsecvsnnencessbis axe cebes 
. Held, also, that the agreement of the tenants to make 
repairs, as stated in the record, extended only to 
ordinary repairs of the building, and did not extend 
to making repairs by removing permanent fixtures 
erected by the landlord from which the injury to the 
plaintiffs resulted. Ibid. 


. The Court charged the jury: “But the law does not 
require the landlord to sweep the premises and keep 
them clean while the tenant is occupying them; this 
is the tenant’s business. If the house was properly 
built, and kept in repair, and if, being kept clean, no 
damage would have resulted, defendant is not liable. 
If the kitchen overhead was built after the plaintiffs 
first went into the house, and they renewed their 
tenancy without objection, after it was built, the 
trouble of sweeping and keeping clean the premises 
is no matter of which plaintiffs could afterwards com- 
plain:” Held, that this charge of the Court in view 
of the facts of this case, was erroneous and calculated 
to mislead the jury. The plaintiffs were only tenants 
of the store-room which they rented; they were only 
bound to sweep and keep that clean; it was not their 
business or duty to sweep and keep clean the premises 
above them which caused the damage; they had no 
legal right to go there for that purpose. The land- 
lord was bound by his contract to keep the store-house 
rented to the plaintiffs fit for the use for which he 
rented it to them, and if obstructions were placed there 
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by himself, and used by his tenants, and such ob- 
structions rendered the store-house unfit for the pur- 
poses for which it -was rented, and damage resulted 
therefrom, the landlord is liable therefor, and the 

laintiffs have the legal right to complain whenever 
damaged thereby, whether they renewed their tenancy 
under their original contract, after the creation of the 
obstructions by the landlord, or not. (See dissentient 
opinion of Brown, C.J.) bid. 


10, A purchase by an executor at his own sale is not 
void, but only voidable at the option of the legatees, 
their election to be made within a reasonable time, 
and an executor who takes possession of land so pur- 
chased, and claims it as his own, and places a tenant 
upon it, has adverse possession. And if he makes a 
marriage contract after he places the tenant upon the 
land, and thereby, in consideration of marriage, con- 
veys to his intended wife a life-estate in the land, to 
commence at his death, and the marriage is solemnized 
and he dies soon after, leaving the tenant on the land, 
he becomes the tenant of the widow, and has no right 
to attorn to the administrator with the will annexed 
of the original testator, who has no right to interfere 
in a proceeding by the widow to disposses her tenant 
who is holding over. Ifsuch administrator or legatees 
wish to assert their title it should be done by an 
action of ejectment or other proper proceeding for that 
purpose, to be commenced against the widow or her 
tenant in possession. Smith vs. Granberry, adm’r..... 


11. By section 2267 of the Revised Code it is declared, 
“The destruction of a tenement by fire, or the loss of 
possession by any casualty not caused by the landlord, 
or, from defect of his title, shall not abate the rent 
contracted to be paid:” Held, under this section of 
the Code, and under the former rulings of this Court, 
if the premises rented are destroyed by fire during the 
term, the tenant, under an ordinary rent contract, is 
liable for the payment of rent for the full period for 
which he rented. Pope vs. Gerrard.....scscceccessseees 


12. Where a room in a building was rented for a drug 
store for one year, and three notes were given, at six, 
nine and twelve months, for the rent, and the build- 
ing was burnt down a little before the end of six 
months, the tenant is liable for the payment of the 
two last notes as well as the first. Ibid. 
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13. The counters and drawers in a drug store, placed 
there by the landlord, and rented in their place with 
the store, are fixtures, which the tenant has no right 
to remove; and if the building is burnt, and they are 
saved by the tenant, they are the property of the land- 
lord, and he has the legal right to dispose of them as 
he thinks proper. The tenant has no right to remove 
them to another store rented from a third person. 
Ibid. 


14, The fact that the landlord has the building insured 
does not change the rights or liability of the tenant. 
McCay, J., dissents. Ibid. 


15. A plaintiff in ejectment, who has recovered rents as 
mesne profits for the year in which the recovery is 
had, is not entitled to the crop of that year. While 
he is entitled to the possession of the premises, he is 
bound to allow the tenant ingress and egress, to 
gather and carry away the crop. If he has recovered 
rent for part of the year, and the crop is growing, 
but not gathered at the date of the recovery, the 
tenant is entitled to his-pro rata part of the crop. 
But if no rent is recovered for the year, the growing 
crop goes with the land. Gardner et al., vs. Kersey 
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16. If the plaintiff, who has recovered the rent for the 
year, takes possession of the premises, and appropri- 
ates the crop, or refuses to permit the tenant to gather 

-it, the tenant has a right at law to recover the value 
of the crop. Ibid. 


LEGACY. See Distribution of Estates. 
LIEN. 


. Where the evidence shows that it was the intention 
of the parties to create a lien on the growing crop, 
under the Act of 1866, for provisions furnished to 
make the crop, as the Statute prescribes no form, the 
words “sell, mortgage and convey” are sufficient for 
that purpose. Alexander & Howell vs Glenn.......+++ 


2. Section 2263 of Irwin’s Code, protecting the crop 
against levy, under process against the tenant, only 
applies when the rent is a fractional part of the crop, 
and not where it is a fixed amount. Toler et al., vs. 
ONG, MEP ccdsisc tests coisa vevkcacetesdgeltivcies ¥eest 
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3, The lien of the landlord for his rent, upon the crop 
made, is superior to all other liens. Ibid. 


4, The liens provided for by the Act of 1866, in favor 
of landlords, factors, etc., upon crops and growing 
crops, attach from the date of the agreement, and the 
oldest is of the highest dignity. Ibid. 


5. When it appeared on the trial of a claim case that the 
plaintiffs had obtained a judgment against Wooten, 
* the defendant, who was the owner of the lot of land 
in controversy at the time of the rendition of the judg- 
ment, that Wooten had been adjudged a bankrupt, that 


several years before Wooten became a bankrupt he, 


sold the land to Jones, the claimant, who went into 
possession of it; that the judgment wasa valid lien on 
the land at the time Wooten became a bankrupt ; that 
this property was not included in Wooten’s schedule ; 
that this debt was not proved in the Bankrupt Court, 
and that Wooten’s estate paid no dividend: Held, 
that, upon the foregoing statement of facts, the lien of 
the judgment creditor upon the land, under the laws 
of this State, was not’ defeated by the bankruptcy of 
Wooten, and that Jones, the claimant, could not plead 
Wooten’s certificate of discharge in bankruptcy against 
the judgment creditor, and, thereby, defeat his judg- 
ment lien upon the land, which was a good and valid 
lien thereon, under the laws of this State, being ante- 
rior to the time at which Wooten was declared a bank- 
rupt; that, by the 20th section of the Bankrupt Act, 
the judgment creditor, having a valid lien upon the 
land, was not bound to prove his debt, secured by the 
lien, to the extent of the value thereof in the Bank- 
rupt Court. Jones vs. Lellyett & Siith.....0000 see sceees 


6. When C. and E., a freedman, entered into an agree- 
ment to rent land, and make a crop for that year, 
and, in pursuance of such agreement, E., the freed- 
man, rented land from M., and cultivated the same, 
and made a crop thereon, and, from the evidence in 
the record, the jury had the right to presume that M. 
had knowledge of the agreement between C. and E., 
as to the manner in which they were working and 
making a crop together: Held, that M. could not re- 
tain out of the proceeds of the crop E.’s share thereof 
for provisions furnished to E., without the consent of 
C., the more especially, when it appears that M. had 
made a special contract with E., the freedman, to fur- 
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7. 


8. 


nish him provisions for that year, and had taken other 
security therefor. McCook vs. Cousins.......sceceseseses 


A fi. fa. levied upon real estate in 1859, unexplained, 
is not such presumptive evidence of payment as to 
prevent a levy on other property in 1867, when the 
fi. fa. is not dormant. Chapman vs. Akin.........c000. 


Akin held a judgment dated in 1859 against Stone; 
Bronson, in December, 1862, purchased the tract of 
land in dispute from Stone, bona fide, and went into 
possession, and afterwards sold it to Chapman, who 
succeeded him in the possession, which has been con- 
tinuous from’ 1862 to the present time. In 1867, 
Akin had his fi. fa. levied on the land, and Chapman 
interposed his claim: Held, that Chapman, a bona 
fide purchaser, for a valuable consideration, with con- 
tinuous and uninterrupted possession for more than 
four years, acquired title to the land, discharged from 
the lien of Akin’s judgment. bid. 


. The Supreme Court of this State having ruled, that 


the Stay-law was unconstitutional and void, under 
that ruling the plaintiff in fi. fa. was never under any 
legal disability to enforce the collection of the money 
due on his fi. fa.; and as the law, as ruled by this 
Court, did not restrain a levy, the prescription did 
not cease to run in favor of the bona fide purchaser in 
possession ; and as the plaintiff was under no other 
legal disability to proceed with the fi. fa., the lien of 
the judgment upon the land ceased to exist at the end 
of the four years possession. Ibid. 


10. Section 3525 of the Code is not classed with, and 


does not fall under, the classification of a statute of 
limitation, and its running in favor of a bona fide pur- 
chaser ‘was not suspended by the Acts suspending the 
running of the statute of limitations. The right, 
whatever it may be, of the plaintiff in fi. fa. to en- 
force his liens on the lands sold by the defendant, and 
held in possession by a bona fide purchaser, existed, 
with the condition annexed, that the levy be made 
within four years after the commencement of the pos- 
session, and as the plaintiff made no such levy, he 
lost his lien by failure to enforce it in accordance with 
the condition to which it was subject, and with which 
he never complied. bid. 


11. Where on the trial of a claim case, it appeared that 


the levy was made on the 4th of November, 1868, on 
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a fi. fa. issued upon the 13th of November, 1861, and 
the claimant showed title from the defendant in fi.fa., 
and possession more than four years before the levy, 
and there was no evidence that claimant had notice, 
at the time of the purchase, of the existence of the 
judgment: Held, that the land was discharged from 
the lien of the judgment, and that the verdict of the 
jury, finding the land not subject, will not be dis- 
turbed. WARNER, J., dissenting. Dooly vs. Isbell... 342 


12. Although a judgment be dormant under the statute, 
and has, therefore, lost its lien, as a judgment, it is 
still a subsisting debt, and the judgment may be re- 
vived by scire facias, or by suit. Chambliss vs. Phelps 386 


13. When the question was raised whether a bona fide 
purchaser of eighteen bales of cotton from a defendant 
in fi. fa., in 1861, could hold it discharged from the 
lien of the judgment after two years possession, and 
the evidence was in conflict, the weight of it being in 
favor of the bona fides of the transaction, and the 
Court charged the jury that two years possession of 
the cotton, bona fide, and for valuable consideration, . 
without notice, before the levy or service of the bill, 
discharged the cotton from the lien of the judgment, 
and the jury found for the defendant, who was the 
purchaser: Held, that the charge of the Court and the 
finding of the jury were right, under the rule laid 
down by this Court, at this term, in the case of Chap- 
man vs. Akin, and a new trial will not be granted, be- 
cause the Court may have charged too favorably to 
the defendant upon another ground taken in the case, 
which could not change the verdict, if the defendant 
was a bona fide purchaser of the cotton for a valuable 
consideration, which question was distinctly submitted 
to the jury by the charge as given by the Court, and 
found for the defendant. Walton vs. Anderson et al.... 421 


See Dormant Judgments. 
LIMITATION OF ACTIONS. 


See Statutes of Limitations. 
“ Prescription. 


LIS PENDENS. See Abatement. 
LOSS OF PROPERTY. See Relief. 
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MANDAMUS. 


Where there is no direction in a county-order as to the 
fund out of which it shall be paid, and the treasurer 
answers that there are older orders on his book, of the 
same kind, more than sufficient to exhaust the money 
in hand not specifically assessed for special purposes, 
mandamus will not be granted to compel him to pay 
such younger order, Mitchell vs. Speer........ eons sesinds 


MARRIAGE. 


1. The Code of Georgia, adopted by the new Constitu- 
tion, forever prohibits the marriage relation between 
white persons and persons of African descent, and 
declares such marriages null and void. Scott vs. The 
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2 This section of the Code is not repealed by, nor is it 
inconsistent with, that part of the Constitution which 
declares that “the social status of the citizen shall 
never be the subject of legislation.” That clause of 
the Constitution absolutely denies to the Legislature 
the power to pass laws in future regulating the social 
status, or compelling the two races to unite in social 
intercourse. As the laws then in existence allowed 
churches, for instance, to determine for themselves who 
should occupy their seats, and where they should sit, 
and permitted railroad and steamboat companies, and 
hotel-keepers to classify and assign places to those using 
their accommodations, according to social status and 
grade, as they might think proper, the Constitution puts 
it beyond the power of the Legislature ever to enact any 
law compelling them to make different classifications, 
or to group together in social intercourse those who 
do not recognize each other as social equals. As the 
social relations of citizens are not the proper subjects 
of legislation, the Constitution has wisely put the 
matter at rest, by denying to the Legislature the 
power to repeal or enact laws on that subject. (See 
opinion of McCay, J., as to the Constitutional point.) 
Ibid. 


MARRIED WOMEN. 


1. The second section of the seventh article of the Con- 
stitution of this State, as well as the Act of 1866, has 
changed the relation which married women bear to 
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their husbands, so far their estates are concerned, 

and vests in them all property of which they may be 
ossessed at the time of marriage contracted since the 

adoption of the Constitution, ‘and all property given 

to, inherited, or acquired by them since that date. 

Huff 08. Wright........00sesseveee Sr cocesspevaareuees Ceseseray 41 


9. Under the Code, a married woman may, as to her 
separate estate, contract and be contracted with, except 
as to the contracts of suretyship, etc., and may, if she 
have no trustee, be sued separately as a feme sole. Ib. 


3. The relation being changed, as above stated, the pre- 

sumption is, when a married woman gives her sepa- 

| rate note, in the purchase of property, that she has a 

separate estate, and that she contracts with reference 

toit. And, if suit is brought against her upon such 

note, without joining her husband, and she fails to de- 

fend, by showing she has no separate estate, or other 

good cause, the judgment binds her separate property, 

and will not be set aside, on motion, because of the 
non-joinder of the husband. bid. 








MARSHALLING ASSETS. See Equity, 2. 
MINOR CHILDREN. 


In a contest about the possession of two minor children, 
between the mother and the testamentary guardian, 
who is the grand-father, when it is shown that one of 
them is only three years old, and the other one year 
old, and still at the mother’s breast, this Court will 
not, upon the case made by this record, control the 
discretion of the Court below, whose judgment is in 
favor of the mother’s right to their custody, till the 
period arrives when it is proper that the testamentary 
guardian take possession of the minors for the pur- 
poses of their education. Payne vs, Payne......0.0+00 174 


See Wills, 3. 
MISCEGENATION. See Marriage. 


MISTAKE. 


See Equity, 4. 
“ Arbitration, 1. 
“ New Trial, 7. 
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MORTGAGE. 


A mortgage given by the debtor is not one of the excep- 
tions provided by the Constitution, to which the home- 
stead for his family is liable. WaARNER, J., dissent- 
ing. Chambliss ve. Phelps. ....vsee vesessecsiscnsatessiasens 


See Foreclosure of Mortgage. 


MUNICIPAL CORPORATIONS. 


1. A defendant had been sentenced by the Mayor and 
Council of the City of Americus to pay a fine of $20 
and costs, and in default thereof, to be confined in the 
guard-house of said city for twenty days, for disorderly 
conduct, and a petition for certiorari was presented to 
the Judge of the Superior Court, alleging error in the 
proceedings of said Mayor and City Council on the 
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trial of said defendant, (to-wit): that there was no ' 


evidence that the alleged disorderly conduct was com- 
mitted within the corporate limits of said city, so as to 
give to the said Mayor and City Council jurisdiction 
to try and punish the defendant therefor. The Judge 
refused the application for certiorari, upon the state- 
ment of facts contained in the petition: Held, that the 
petition for certiorari made a prima facie case, which 
entitled her to have the alleged error reviewed and 
corrected, and that it was error in refusing the cer- 
tiorari prayed for. Taylorvs. M. & C. of Americus... 


2. The Mayor and Council of the City of Macon have 
full power and authority, given them by charter, to 
remove, or cause to be removed, any buildings, posts, 
steps, fences, or other obstructions, or nuisance, in the 
public streets, lanes, alleys, sidewalks, or public squares 

- of the city. Under this power, conferred for the pub- 
lic good, they are bound to keep the streets, lanes, 
alleys and sidewalks in such condition that it is safe 
and convenient to pass them, and in case of failure 
they are liable to any person injured by their neglect. 
Parker ve. M1. & C. of Mao0n.....0000 secvesesecsavccserece 


3. A two story brick wall of a house that had been 
burnt down some months previous, standing at the 
edge of the sidewalk, though private property, if it 
be so much dilapidated or decayed, as to endanger 
the lives of persons passing the streets, is a nuisance, 
which the Mayor and Council are bound to have re- 
moved, and if they fail, and danger results to any 
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person by reason of such neglect, the city is liable for 
the damages sustained. If the wall were sound and 
steady, and did not, under any ordinary circumstances, 
endanger any one passing the streets, and it should 
be thrown down by tempest, or other act of God, a 
person injured by the fall would have no right to re- 
cover damages for such injuries from the city. Ibid. 


NEGROES. 


1. A quo warranto was issued, charging that a person 
holding an office was ineligible when chosen, because 
of his having in his veins one-eighth or more of Afri- 
can blood, and there was a demurrer to the informa- 
tion as well as an answer denying the fact, upon which 
denial there was an issue and a trial before a jury: 
Held, that by the Code of Georgia a person having 
one-eighth or more of African blood in his veins is 
not ineligible to hold office in this State,and it was er- ' 
ror in the Court to overrule the demurrer and to 
charge the jury that if the plaintiff proved the de- 
fendant to have one-eighth or more of African blood, 
he was ineligible to office in this State. WaRrNER, J., 
dissents. White vs. Clements........sccccersececseesceeee 232 


2. The Code of Georgia, adopted by the new Constitu- 
tion, forever prohibits the marriage relation between 
white persons and persons of African descent, and 
declares such marriages null and void. Scott vs. The 
ROBE. - 6c copinn trans ye eentameierscpenuee tnsenaaimbiigeriumanas 321 


3. This section of the Code is not repealed by, nor is it 
inconsistent with, that part of the Constitution which 
declares that “the social status of the citizen shall 
never be the subject of legislation.” That clause of the 
Constitution absolutely denies to the Legislature the 
power to pass laws in future regulating the social 
status, or compelling the two races to unite in social 
intercourse. As the laws then in existence allowed 
churches, for instance, to determine for themselves who 
should occupy their seats, and where they should sit, 
and permitted railroad and steamboat companies, and 
hotel-keepers to classify and assign places to those 
using their accommodations, according to social status 
and grade, as they might think proper, the Constitu- 
tion puts it beyond the power of the Legislature ever 
to enact any law compelling them to make different 
classifications, or to group together in social intercourse 
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those who do not recognize each other as social equals, 
As the social relations, of citizens are not the proper 
subjects of legislation, the Constitution has wisely put 
the matter at rest, by denying to the Legislature the 
power to repeal or enact laws on that subject. (See 
opinion of McCay, J., as to the Constitutional point.) 
Ibid. 


NEWLY DISCOVERED EVIDENCE. 
See New Trial, 19, 27. 
“ nage 129. 
NEW TRIAL. 


1. The verdict in favor of the defendant, Spradley, was 
right, under the law and the facts of the case; and 


there was no error in the Court below in refusing the - 


motion for a new trial. Tiller vs. Spradley ..........+. 


2. Although this Court may not be entirely satisfied 
with the verdict of a jury, yet, if the Court below 
refuses a new trial, and the verdict is not such as to 
show evident mistake, prejudice, or corruption in the 
jury, this Court will not overrule the judgment of 
the Court below in refusing a new trial. Gaines vs. 
Ns ssnnnin ktaveeapenebcspianniadabiimereeniesersn 

3. There is evidence in the record, from which the jury 
might have found there was a special contract between 
the parties, And, in that view of it, the verdict was 
not so strongly and decidedly against the evidence as 
will authorize this Court to set aside the verdict, the 
more especially as the presiding Judge before whom 
the case was tried, was satisfied with it. Bull, ex’ra, 
CI. Sead ccddndbcshdherilnevesde hennsdedesvadhie 

4, Where the guardian loaned out the money of his 
wards, after the adoption of the Code, without an 
order of the Court, and took a note for $1,500 for its 
repayment, and the Court, on the trial, refused to 
allow the note to be read in evidence, because it was 
not stamped: Held, that the Court did not err, as the 
guardian was liable in any event, in such case, for the 
value of the currency when received, allowing him a 
reasonable time to re-invest, and the note, vvhether 
stamped or not, was properly rejected. Brown vs. 
Wright and wife et dl...s.rccccseceesceees Vanbheseed sxenstep 


5. When the Court below granted a new trial on the 
ground that two of the jurors who tried the case, were 
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members of the grand jury, and had found a true bill 
against the defendant for the same trespass on the 
criminal side of the Court, which fact was not known 
to the defendant until after the trial: Held, that this 
Court will not. control the discretion of the Court 
below in granting the new trial. Hawkins vs. 
 Andrew8.....00 Svitiho tiple dnttintta dtian’y oitthden Snahiatteabicddanaieaiael 
6, The improper admission in evidence of a paper, is no 
ground for new trial, when the fact shown by it is 
proved by other legal evidence. (R.) Steinheimer vs. 
CONE canceanshsciiinonsbetdadiiancmienebtieiiaae Ee 


7, It is no ground for a new trial that the jury took to 
their room certain receipts which had been ruled out 
because they were not stamped, when it seemed to have 
occured by mistake, and it was doubtful whether any 
objection was made to the jury’s taking them, and the 
payments therein mentioned were proved by other 
testimony. (R.) Ibid. 


8. When the evidence is in conflict, and no rule of law 
has been violated to the injury of the plaintiff in 
error, this Court will not contro! the discretion of the 
Court below in refusing to grant a new trial. Ibid. 


9, In view of the facts of this case, as presented by the 
record, the Court below did not err in refusing to 
charge the jury, as requested, nor in the charge as 
given to the jury on the trial of the case, and the mo- 
tion for a new trial was properly refused. McCook 
C8, CRicash<naxdieytie packnrcncsineinenneeier tabla 


10, A new trial will not be granted in a case of this 
character when there is evidence to sustain the ver- 
dict under the rules above laid down. Kitchens et al., 
Ce, MMOGs as yihigdéie dcesveqeniccdcosedssbelenacbepnblaleaie 


11, Although this Court may not be entirely satisfied 
with the verdict of a jury, yet, if the Court below 
refuses a new trial, this Court will not interfere to 
grant a new trial, unless the verdict be manifestly 
the result of prejudice, mistake or corruption in the 
jary. Wooten v9. Wilkin8..1.00..-ccvvessseoveceacvesscceess 


12. This Court will not control the discretion of the 
Court below in refusing to grant a new trial in acase 
where no rule of law has been violated, and when it 
appeared from the evidence in the record, that sub- 
stantial justice has been done between the parties. 
Two JupeEs. Green & West vs. Cock & Thompson... 
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13. By section 3666 of the Code the presiding Judge 
may exercise a sound discretion in granting or refusing 
new trials in cases where the verdict may be decidedly 
and strongly against the weight of evidence, although 
there may appear to be some slight evidence in favor 
of the finding. In this case the Judge did not abuse 
the discretion which the law vests in him in refusing 
to grant a new trial. Broughton vs. Godwin.......... 359 


14. The verdict in this case is not so contrary to the 
evidence as to shock the moral sense or show manifest 
prejudice, corruption or mistake by the jury, nor does 
it violate any rule of law. Dobbins vs. Dupree........ 394 


15. When the question was raised whether a bona fide 
purchaser of eighteen bales of cotton from a defendant 
in fi. fa., in 1861, could hold it discharged from the 
lien of the judgment after two years possession, and 
the evidence was in conflict, the weight of it being in 
favor of the bona fides of the transaction, and the 
Court charged the jury that two years possession of 
the cotton, bona fide, and for valuable consideration, 
without notice, before the levy or service of the bill, 
discharged the cotton from the lien of the judgment, 
and the jury found for the defendant, who was the 
purchaser: Held, that the charge of the Court, and 
the finding of the jury, were right under the rule laid 

. down by this Court at this term in the case of Chap- 
man vs. Akin. And a new trial will not be granted, 
because the Court may have charged too favorably to 
the defendant upon another ground taken in the case, 
which could not change the verdict, if the defendant 
was a bona fide purchaser of the cotton for a valuable 
consideration, which question was distinctly submitted 
to the jury by the charge as given by the Court, and 
found for the defendant. Walton vs. Anderson et al... 421 


16. When the facts of a case have been fairly submitted 
to a jury, and no rule of law material to the rights of 
the parties has been violated, either by the Court on 
the trial, or by the jury in the finding, this Court will 
not disturb the verdict. Bruce, adm’ra, vs. Crews.... 544 


17. If the receipt or bill of lading were lost, and the 
evidence showed that the cotton was shipped at Rome, 
and consigned to Augusta, and was burnt at Kings- 
ton, where the Rome road connects with the Western 
and Atlantic Railroad, it is not sufficient cause for a 
new trial, that the Court charged the jury that the 
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Rome road might bind itself to carry the cotton be- 
yond its terminus, but that such contract would not 
be presumed and it must be shown by proof, that 
there was an express contract to carry beyond Kings- 
ton, or the Rome road would not be liable. The Rome 
B, Ri Oi CO? Beatie viscccvsicceccesiincabd tnedbinnswn 636 


18. The verdict will not be set-aside as excessive, when 
the value of the cotton at the time of shipment was ' 
proved in Confederate money only, without proving 
the value of the Confederate money, but it was shown 
to have been received at par, in payment of debts, and 
that land could then be purchased with it, almost as 
low as it could at other times in lawful money, and the 
verdict was for a much smaller sum than the cotton 
was proved to have been worth in Confederate money 
when shipped. Ibid- 


19. A new trial will not be granted on account of newly 
discovered evidence, where the ground is, that the 
party did not know that his wife was competent till 
after the trial, and he does not state what he expects 
to prove by her. Gibson vs. Williams.........0..s0000e8 660 


20. The party moved for a new trial on the ground that 
he did not know at the trial that a person was on the 
jury, who was the relative of a person interested in 
the question, not a party to the record. The applica- 
tion did not state the degree of relationship, nor did 
it state that it was unknown to his counsel at the 
trial: Held, that the motion was properly overruled 
by the Court. bid. 


21. The judgment ordering an award spread upon the 
minutes will not be set aside, because the presiding 
Judge was one of the arbitrators, who was to be paid 
jointly by both parties for his services, when the par- 
ties made no objection to the Judge presiding, on the 
ground that he was an arbitrator, till after the case 
had been brought to the Supreme Court and final 
judgment rendered. It is too late to raise the objec- 
tion in a bill of review filed for the purpose of getting 
a new trial. Sharp & Brown vs. Loyless,........ ee eohi 678 

22. A bill of review will not be sustained, and a new 
trial granted, on the ground that the parties, dissatis- 
fied with the award, asked the Judge of the Superior 
Court to keep the Court open, to give them time to 
perfect their lieeious to the award, which he refused 
to do, but adjourned on the morning of the first day 


VoL. xxx1x—52, 
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of the adjourned term, as the award was entered upon 
the minutes at the November term, and the Court was 
adjourned over till March, when the request was made 
by counsel and denied by the Court. The bill does 
not show sufficient diligence, or sufficient reason, why 
the objections to the award were not made out in pro- 
per shape between November and March, and filed 
before the Court adjourned ; the more especially as 
the counsel did not, at the trial term, move to amend, 
but went to trial upon his objections as made out and 
filed before the adjournment of which he complains. 
Ibid. 


23. A bill of review will not be sustained, or a new trial 
granted, on the ground of newly discovered evidence, 
unless it is shown: 1. That the evidence has come to 
the knowledge of the party since the trial. 2. That 
it was not owing to want of diligence that it did not 
come sooner. 3. That it is so material that it would 
probably produce a different result if the new trial 
were granted. 4, That it was not cumulative only, 
speaking to facts in relation to which there was evid- 
ence on the trial. 5. And the affidavit of the witness 
himself must be produced, or its absence accounted 
for. 6. The new trial will not be granted if the only 
object of the testimony is to impeach the character of 
a witness. Ibid. 


24. When the evidence is in conflict, and no rule of law 
is violated, and there is sufficient evidence to sustain 
the verdict, a new trial will not be granted. Haiman 
& Bro., vs. Moses & Gerrard....ccccccereeee ec ceictialticents 708 


25. An attorney-at-law, who had a claim against a client 
for a fee as a retainer, and also for professional services 
rendered, brought suit, alleging in the declaration 
that defendant was indebted to him in the sum of 
$2,500 for “professional services,” and on the trial 
offered evidence to show the value of the services 
rendered, and also to prove that the retainer was due; 
no objection was made to the evidence, and the jury 
found a verdict for a sum which, with or without in- 
cluding the retainer, could be sustained by the evi- 
dence: Held, that the introduction of evidence as to 
the retainer did not entitle the defendant to a new 
trial, as he made no objection to it when introduced, 
though the record contained no separate allegation as 
to the retainer. Ibid. 
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26. If a party waives his objection to the pleadings by 
allowing the evidence to go to the jury without ob- 
jection, he is not entitled to a new trial on the ground 
that the allegations and the proof do not correspond. 
Ibid. 


27. A new trial will not be granted for newly dis- 
covered evidence, which is only cumulative, or in- “ 
tended to impeach a witness, or when it would not, 
if heard on the trial, probably have produced a differ- 
ent result. Hoye vs. The State......cccoccccccccsscsceeees 718 


28. It is the imperative duty of the Judge of the 
Superior Courts to hold the Courts at the regular 
times fixed by law, and he has no right to adjourn 
any of said Courts from the regular term to some 
other time, by order in vacation, unless it is, in the 
language of the statute, “not possible for him to attend 
the regular term of said Court, from sickness of him- 
self or family, or other unavoidable cause.” And in 
case the Judge, by order in vacation, adjourns over 
the regular term of the Court to any other time, for 
any other cause than those expressed by the statute, 
no party litigant can be compelled to try his case be- 
fore the Judge at such irregular term. But if the 
parties in a civil case go to trial without objection, 
they will not afterward be heard to set up the ir- 
regularity. Ibid. . 


29. A defendant who is charged with a crime involving 
his life or liberty, is not held to have waived any- 
thing, unless he does it by express agreement for the 
purposes of the trial. If the term of the Court has 
been illegally adjourned and a party at sych ad- 
journed term is convicted of murder or manslaughter, 
he is not bound by the proceedings, and is entitled to 
a new trial, on motion. bid. , 


NON EST FACTUM. 


Where a son had in several instances used the name of 
his father by signing it as surety to notes given by 
the son, and the father, with knowledge of the fact 
that such use had been made of his name, directed the 
holder of a note so signed, who applied to him to have 
it divided and two notes given, that part of it might 
be applied by the holder to a charitable use, to see the 
son about it, which he did, and theson agreed to have 
it arranged as desired, and in a day or two presented 
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to the holder the two smaller notes, in place of the 
one, for the same sum, which were accepted by the 
holder, in the belief that the new notes had been sign- 
ed by the father, as he made no objection to the 
genuineness of the note presented to him, in lieu of 
which the two were received, and the father after- 
wards, when sued on one of the notes, plead non est 
factum, and the jury found for the plaintiff: Held, 
that this Court will not control the discretion of the 
Court below in refusing to set aside the verdict and 
grant a new trial, as the facts made such a case as 
authorized the jury to presume and find that the son 
was the agent of the father to sign the note, or that 
the father ratified the act done by the son and made 
it his own. Weaver vs. Ogletree et Al ..ccccccevecsecscees 


NON-JOINDER. See Parties to Actions, 4. 
NOTICE. See Attorneys, 1. 


NOVATION. See Promissory Notes, 7. 
NUISANCE. | 


A two story brick wall of a house that had been burnt 
down some months previous, standing at the edge 
of the sidewalk, though private property, if it be 
so much dilapidated, or decayed, as to endanger the 
lives of persons passing the streets, is a nuisance, 
which the Mayor and Council are bound to have 
removed, and if they fail, and danger results to 
any person by reason of such neglect, the city is 
liable for the damages sustained. If the wall were 
sound and steady and did not, under any ordinary 
circumstances, endanger any one passing the streets, 
and it should be thrown down by tempest or other 
act of God, a person injured by the fall would have 
no right to recover damages for such injuries, from 


the city. Parker vs. M. & C. of Macon .....0. .sceeees 
OPINIONS. See Evidence, 20. 
ORDER OF ARGUMENT. See Practice, 5. 
ORDINANCE OF 1865. See Evidence, 28. 


PARENT AND CHILw. See Minor Children. 
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PAROL TESTIMONY, 
See Evidence, 10, 11, 23, 28, 29. 


PARTIES TO ACTIONS. 


1. When a mortgage, made to Thomas W. Willingham, 
his heirs and assigns, was transferred by Willingham, 
by written assignment, to John W. Johnson as admin- 
istrator of Green D. Sharke, deceased, such assign- 
ment, if properly stamped, conveyed the mortgage,to 
the estate, and it became assets in the hands of the 
administrator, and the proceedings to foreclose it, 
must be in the name of said Johnson, as administra- 
tor, and not in his individual ‘character. Flagg & 
Bish 00. Johnaotis.s<iincescsaseviosaevinavatavesarepednsdiletnd 26 | 


2. When an attachment had been sued out in favor of 
the plaintiffs therein, against a defendant, who was af- 
terwards declared a bankrupt, and a motion was made 
to make the assignee of said bankrupt a party plain- 
tiff in the attachment suit, in the place and stead of 
the original plaintiffs in attachment, which motion was 
reftised by the Court: Held, that there was no error 
in the judgment of the Court, in refusing to allow the 
assignee of the bankrupt to be made a party plaintiff 
in the attachment suit. Smith vs. Lawton......000seee0s 29 


3. When two notes were given to the plaintiff, for cotton 
seed, for Green J. Jordan’s plantation, and signed, 
“‘ J, Spradley, agent for Green J. Jordan :” Held, that 
this was a contract of Jordan, the principal, and not 
the contract of Spradley, the agent; the more espe- 
cially, as the evidence in the record discloses the fact, 
that the agency was made known to the payee of the 
notes at the time they were given, and that the cotton 
seed was purchased for Jordan, and not for Spradley, 
theagent. Thesuit should have been brought against 
Jordan, and not Spradley, the agent ; and the fact that 
Jordan filed a plea in the case, as a defendant, alleging 
that the cotton seed were worthless, did not necessarily 
make him a party to the original suit against Spradley, 
and there was no error in the Court below in refusing 
the order to make hima party, inasmuch as Jordan was 
not named as a defendant in the original suit, and not 
being named as a defendant in the original suit, the 
filing of his plea did not make him a defendant, when 
no process was prayed against himas such. Tiller vs. 
QW S05 Wiisgscectecescdecclancdteostescetuerdni Neves - 35 
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4, 


The presumption is, when a married woman gives 
her separate note, in the purchase of property, that 
she has a separate estate, and that she contracts with 
reference to it, and, if suit is brought against her upon 
such note, without joining her husband, and she fails 
to defend, by showing she has no separate estate, or 
other good cause, the judgment binds her separate 
property, and will not be set aside on motion, because 
of the non-joinder of her busband. Huffvs. Wright... 


See Witness, 4. 


1. 


PARTNERS. See Witness, 1. 
PARTNERSHIP. See Pleading, 1 
PAYMEN T. See Confederate Treasury Notes. 
PLEADING. 
A plea denying the existence of a partnership, is a 
plea in bar, and although sworn to, is not a dilatory 


plea which is required to be filed at the first term of 
the Court. Long vs. McDonald......cccceccccssescereeees 


2. When a bill was filed to enforce the covenants con- 


co 


tained in a written conveyance made by the Water-lot 
Company to the Howard Manufacturing Company, 
which were claimed to run with the land, and the bill 
did not set forth the whole instrument, and no copy 
was attached as an exhibit, and a special demurrer 
was filed to it for this reason, and also a general de- 
murrer for want of equity, which were overruled by 
the Court: Held, that the Court erred in overruling 
the special demurrer: Held , further, that this Court 
will not put a construction on the coyenants in the 
deed upon which | important rights depend, till the 
whole instrument is before it, so that it may all be 
construed together. Howard "Manufacturing Co. vs. 
I  akttac aide skentancnesiciuscdn Qibaneareeedseersces 


. When a matter in controversy between the parties 


had been submitted to three arbitrators, for their con- 
sideration and judgment, and it appeared from the 
record, that, after hearing and considering the evi- 
dence submitted by the respective parties, an award 
was made by the arbitrators, and returned to the Su- 
perior Court, as provided by the 4184 section of the 
Code, and one of the parties suggested, on oath, that 
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the award was illegal, upon several grounds stated 
therein, for the purpose of having a trial before a 
special jury, as to the validity of said award, and the 
grounds and specifications set forth in said affidavit 
were demurred to as being insufficient in law to au- 
thorize the setting aside said award: Held, that the 
demurrer only admitted the truth of such facts as 
were well pleaded and set forth in the affidavit, and 
that, to make such facts available against the award, 
it should have been alleged in the affidavit, that the 
facts set forth and complained of were the “result 
either of accident, mistake, or the fraud of some one 
or all of the arbitrators, or parties—or is otherwise 
illegal,” and the particular illegal acts complained of 
must be specially set forth, which, in law, will vitiate 
the award, otherwise the affidavit will be demurrable. 
Two JupcEs. Sharp & Brown vs. Loyless .....+...++ 678 


4, The general allegation that the award was contrary 
to the evidence before the arbitrators, or without evi- 
dence, or that proper credits were not allowed by 
them, ete., is not sufficient to set aside the award, un- 
less it is alleged and proved that the award was the 
result either of accident, mistake, or the fraud of some 
one, or all of the arbitrators or parties, or is otherwise 
illegal, as where the arbitrators should refer the mat- 
ters submitted to them to chance or lot. The award 
of the arbitrators is final and conclusive between the 
parties, unless it is attacked and set aside upon some 
one of the grounds specified in the Code, and the affi- 
davit must state some one of these legal grounds, with 
‘sufficient precision, so that an issue can be found and 
tried thereon. Two Jupars. Ibid. 


5. A motion, made on oath, at the first term of the 
Court, to set aside an award, which did not state that 
the award was the result of accident or mistake, or 
the fraud of some one or all the arbitrators, or par- 
ties, or that it was otherwise illegal, pointing out in 
what the illegality consisted, was insufficient, and was 
properly dismissed on demurrer. Two Jupces. Ibid. 


POSSESSORY WARRANT. 


When the husband refused.to take the benefit of the 
Homestead Act, and the wife filed her petition and 
schedule in the Court of Ordinary, praying to be al- 
lowed the property exempt, for the use of the family, 
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1. 


2. 


or 


and before the order, allowing her the property ex- 
empt, had passed in the Court of Ordinary, the hus- 
band was adjudged a bankrupt, and the property 


included in the wife’s schedule was afterwards sold 


by the assignee in bankruptcy: Held, that the wife 
cannot recover the property, by possessory warrant, 
from the purchaser at the sale made by the assignee 
in bankruptcy. Bryan vs. Whitsett......ceesceceeeseeegs 


PRACTICE. 


Where a deed, purporting to have been attested by a 
magistrate, and duly recorded, was offered in evidence, 
circumstances tending to show that the magistrate’s 
name was affixed subsequently to the execution of the 
deed, are evidence for the jury, and it is error in the 
Court to withhold the deed as not recorded. Ifthe evi- 
dence is pertinent, the Court should leave it to the jury 
under his charge as to the law. Granniss vs, Irvin... 


When a garnishment has been dissolved by the de- 
fendant giving security, as provided in the Code, and 
the security is or becomes insolvent, the plaintiff may 
garnishee again. Stewart & Colclough vs. Dobbs...... 


. Under section 3027 of the Code of Georgia, it is the 


duty of a Court, when it has jurisdiction of a right, 
and no specific remedy is afforded by express law, so 
to mould its processes and proceedings as to afford 
relief to the party having the right. bid. 

When a party is testifying, and his counsel objects 
to his answering a question, if the objection is good it 
is right to keep him from answering it, though he 
wishes to answer. (R.) Steinheimer vs. Coleman...... 


. When there was a quo warranto, and a demurrer, and 


also an answer denying a material fact, and a jury 
summoned to try the issue, and the defendant called 
up the demurrer, and no objection was made to the 
hearing of it at that time, and the demurrer was 
heard as a distinct motion, and a distinct judgment 
was had thereon before the issue was presented to the 
jury: Held, that, in the argument on the demurrer, 
the defendant had the right to open and conclude. 
FEE By CIEE os chic cesactntonsconkavnedsvanesinns cestenes 


PRACTICE IN SUPREME COURT. 


. When a bill is objectionable for want of proper par- 
ties, but the point does not appear to have been adju- 
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dicated by the Court below, this Court will not pass 
judgment upon it, the presumption being that if the 
point had been made, the Court below would have 
permitted, or required, the proper parties to be made. 
Cldek cf al; 00. Beall.) .scicecisssticcdisdvcsspedeeodse sevens 533 


2, As this Court is satisfied, from the record and facts 
of this case, that the defense set up to these notes was 
intended for delay only, and that the case was brought 
to this Court for that purpose, we award to the plain- 
tiff in the judgment rendered in the Superior Court 
against the defendant, the sum of $758 55 damages, 
being ten per cent. upon the amount of the judgment 
rendered in favor of plaintiff in the Court below. 
Seddman. 08. THNMONS.«. 00000 500.x92-aeer aren veeegcones, 2099 591 


See Bill of Exceptions. Damages. Rule 29, Appendia. 


PRESCRIPTION. 


1. When on the trial of a claim case it appeared that the 
levy was made on the 4th of November, 1868, ona fi. 
fa. issued upon the 13th of November, 1861, and the 
claimant showed title from the defendant in fi. fa. and 
possession more than four years before the levy, and 
there was no evidence that claimant had notice, at the 
time of the purchase, of the existence of the judg- 
ment: eld, that the land was discharged from the 
lien of the judgment, and that the verdict of the jury 
finding the land not subject, will not be disturbed. 
Warn_ER, J., dissenting. Dooly vs. Isbell .....+..00000 342 


2. Akin held a judgment, dated in 1859, against Stone ; 
Bronson, in December, 1862, purchased the tract of 
land in dispute from Stone, bona fide, and went into 
possession, and afterwards sold it to Chapman, who 
succeeded him in the possession, which has been con- 
tinuous from 1862 to the present time. In 1867, Akin 
had his fi. fa. levied on the land, and Chapman in- 
terposed his claim: Held, that Chapman, a bona fide 
purchaser, for a valuable consideration, with continu- 
ous and uninterrupted possession for more than four 
years, acquired title to the land, discharged from the 
lien of Akin’s judgment. Chapmanvs. Akin.......++. 347 


3. The Supreme Court of this State having ruled that 
the Stay-law was unconstitutional and void, under that 
ruling the plaintiff in fi. fa. was never under any 
legal disability to enforce the collection of the money 
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due on his fi. fa.; and as the law, as ruled by this 
Court, did not restrain a levy, the prescription did not 
cease to run in favor of the bona fide purchaser in pos- 
session ; and as the plaintiff was under no other legal 
disability to sane with the fi. fa., the lien of the 
judgment upon the land ceased to exist at the end of 
the four years possession. Ibid. 


4, Section 3525 of the Code is not classed with, and 
does not fall under the classification of a statute of 
limitation, and its running in favor of a bona fide 
purchaser was not suspended by the Acts suspending 
the running of the statute of limitations. The right, 
whatever it may be, of the plaintiff in fi. fa. to en- 
force his liens on the lands sold by the defendant, and 
held in possession by a bona fide purchaser, existed, 
with the condition annexed, that the levy be made 
within four years after the commencement of the pos- 
session, and as the plaintiff made no such levy, he 
lost his lien by failure to enforce it in accordance with 
the condition to which it was subject, and with which 
he never complied. bid. 


5. When the question was raised whether a bona fide 
purchaser of eighteen bales of cotton from a defend- 
ant in fi. fa., in 1861, could hold it discharged from 
the lien of the judgment after two years possession, 
and the evidence was in conflict, the weight of it being 
in favor of the bona fides of the transaction, and the 
_ Court charged the jury that two years possession of 
the cotton, bona fide, and for a valuable consideration, 
without notice, before the levy or service of the bill, 
discharged the cotton from the lien of the judgment, 
and the jury found for the defendant, who was the 
purchaser: Held, that the charge of the Court and 
the finding of the jury, were right under the rule laid 
down by this Court, at this term, in the case of Chap- 
mon vs. Akin, and a new trial will not be granted, be- 
cause the Court may have eharged too favorably to the 
defendant upon another ground taken in the case, 
which could not change the verdict, if the defendant 
was a bona fide purchaser of the cotton for a valuable 
consideration, which question was distinctly submit- 
ted to the jury by the charge as given by the Court, 
and found for the defendant. Walton vs. Anderson 


See Statute of Limitations, 
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PRESUMPTION. 


1. It is the presumption of law that an officer has done 
his duty, and his official acts will be presumed to have 
been done rightly until the contrary is shown. 
Crapenise, GAB Tay Obs, TFB: <cnc0ccecccscotsesesepcepensoes 22 


9, If a man shoot with a pistol at another, and hit him, 
the law presumes, prima facie, that he did it with 
malice. Nor does the proof that the parties had been 
friendly, and that the person shooting expressed re- 
gret immediately afterwards, rebut the presumption. 
One hias no right to shoot at another, with a loaded 
pistol, in sport. If he does so, he is responsible for 
the consequences; and the law will imply malice 
from the recklessness of the act. Collier vs. The State 31 


3, When a Justice’s Court fi. fa. was backed by a Justice 
of the Peace on the 18th of October, 1832, without 

' stating the county in which the act was done, and the 
fi. fa. was levied upon the land on the 19th October, 
1831, by a constable of Lee County, who turned the 
same over to the sheriff, who sold the land in Febru- 
ary, 1832; it was a fair legal presumption, that the 
Justice who backed the fi. fa. was a Justice of Lee 
county; especially, after so long a period of time has 
intervened since the sale of the land. Thomas vs. 
alot. OE Osipsesavaxscrenececspennteersegesenssigueeenbates 328 
4, Seven years absence of Jones, without being heard 
of, was presumptive evidence of his death, and author- 
ized the Ordinary to grant letters of administration 
on his estate; and although that presumption might 
have been rebutted by evidence on the trial, still the 
letters of administration were conclusive, on the trial 
of this case, as to that fact, in the absence of any evi- 
dence vebutting that presumption. Adams vs. Jones... 479 


5. If the receipt or bill of lading were lost, and the 
evidence showed that the cotton was shipped at Rome, 
and consigned to Augusta, and was burnt at Kingston, 
where the Rome road connects with the Western and ‘ 
Atlantic Railroad, it is not sufficient cause for a new 
trial, that the Court charged the jury that the Rome 
toad might bind itself to carry the cotton beyond its 
terminus; but that such contract would not be pre- 
sumed, and it must be shown by proof, that there was 
an express contract to carry beyond Kingston, or the 
Rome road would not be liable. The Rome R. R. Co. 
00 TOO. ¢ ccaitnanehenieesudteectvtans bbsbdbabdetitohasthnldasteas 636 
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6. While the measure of damages is the value of the 
cotton at the point of destination, the defendant has 
no cause of complaint that the proof is confined to the 
value of the cotton at the point of shipment, or the 
place where it was burnt on theline ofthe road ; as goods 
are presumed to be worth as much or more, at the 
place of destination, than at the point of shipment, 
till that presumption is rebutted by proof. Ibid. — 


7. The presumption is, when a. married woman gives 
her separate note, in the purchase of property, that 
she has a separate estate, and that she contracts with 
reference to it, and, if suit is brought against her 
upon such note, without joining her husband, and she 
fails to defend, by showing she has no separate estate, 
or other good cause, the judgment binds her separate 
estate, and will not be set aside on motion, because of 


the non-joinder of her husband. Huff vs. Wright...... 
See Wills, 2. 


PROCESS. See Waiver, 3. 
PROMISSORY NOTES. 


1. When two notes were given to the plaintiff, for cot- 
ton seed, for Green J. Jordan’s plantation, and signed, 
“J. Spradley, agent for Green J. Jordan:” Held, that 
this was a contract of Jordan, the principal, and not 
the contract of Spradley, the agent; the more espe- 
cially, as the evidence in the record discloses the fact, 
that the agency was made known to the payee of the 
notes at the time they were given, and that the cotton 
seed was purchased for Jordan, and not for Spradley, 
the agent. The suit should have been brought against 
Jordan, and not Spradley, the agent ; and the fact that 
Jordan filed a plea in the case, as a'defendant, alleging 
that the cotton seed were worthless, did not necessarily 
make him a party to the original suit against Sprad- 
ley; and there was no‘error in the Court below in 
refusing the order to make him a party, inasmuch, as 
Jordan was not named as a defendant in the original 
suit, and not being named as a defendant in the ori- 
ginal suit, the filing of his plea did not make him a 
defendant, when no process was prayed against him as 
such. The verdict in favor of the defendant, Sprad- 
ley, was right, under the law and the facts of the case ; 
and there was noerror in the Court below in refusing 
the motion fora new trial. Tiller vs. Spradley......... 
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9, Under the Code, a married woman may, as to her 
separate estate, contract and be contracted with, ex- 
cept as to contracts of suretyship, etc., and may, if 
she have no trustee, be sued separately as a feme sole. 


Huff vs. WOOF bonuses nvcectetnayannesh ctobes) wecnatgestaeeils 

3, The presumption is, when a married woman yives 
her separate note, in the purchase of property, that 
she has a separate estate, and that she contracts with 
reference to it. And, if suit is brought against her 
upon such note, without joining her husband, and she 
fails to defend, by showing she has no separate estate, 
or other good cause, the judgment binds her separate 
property and will not be set aside on motion, because 
of the non-joinder of her husband. bid. 


4, On the trial of an issue whether a promissory note 
sued on is illegal, because given for the compounding 
of a felony, it is not necessary that the defendant shall 
prove that the party charged was actually guilty of 
the felony ; it is sufficient if there be an act done of 
which he is charged to be guilty, which is prima facie 
felony. Chandler vs. Johnson et Cl.....ccesecevereceseees 

5, An offense which may, in the discretion of the Court, 
be punished by confinement in the penitentiary, is so 
far a felony, that compounding of it is illegal. bid. 


6. Although one may legally take a promissory note as 
compensation for a personal injury, yet, if the injury 
was a crime, such as by our law the parties can not 
settle between themselves, and if there be any attempt, 
by giving of the note, to suppress a prosecution for the 
offense, it vitiates the whole agreement, even though 
the note be for less than the actual damages received. 
Ibid. 


7. The endorsement of a note given for a slave, if the 
endorsement is for a valuable consideration other than 
a slave or the hire thereof, is not within that clause of 

- the Constitution of 1868, of this State, denying juris- 
diction to the Courts thereof to enforce a debt, the 
consideration of which is a slave, or the hire thereof. 


Graham vs. Maguire et Al...cscrcrcrcesescesscereoees beidvone 
RAILROADS. See Common-Carriers, 
RECEIVER. 


When a bill was filed by a creditor against an executor, 
praying for an injunction and the appointment of a 
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Receiver, alleging that the executor was insolvent, un- 
married, extravagant, engaged in no settled business, 
and intending soon to move to Honduras, and was 
badly managing his own business, as well as that of 
his testatrix, that he had said he would sell the pro- 
perty of his testatrix, realize the money, and leave: 
without paying any of the debts of the estate: Held, 
that the Court below erred in dismissing the bill, 





CRappell 00, ABR. 10stoserscaccssessoppeesecccasasectescnases 177 


RENT. 


. A plaintiff in ejectment, who has judgment in his fa- 
vor, is entitled to be placed in possession of the pre- 
mises, including the growing crop, if any, as against 
the defendant and those holding under him: Provided 
he has not recovered as mesne profits the rent for that 


year. Gardner et al., vs. Kersey et Al...s.ceceesssseeees 664 


. A plaintiff in ejectment, who has recovered rents as 
mesne profits for the year in which the recovery is had, 
is not entitled to the crop of that year. While he is 
entitled to the possession of the premises, he is bound 
to allow the tenant ingress and egress, to gather and 
carry away the crop. , If he has recovered rent for 
part of the year, and the crop is growing, but not ga- 
thered, at the date of the recovery, the tenant is en- 
titled to his pro rata part of the crop. But if no rent 
is recovered for the year, the growing crop goes with 
the land. bid. 


. If the plaintiff, who has recovered rent for the year, 
takes possession of the premises, and appropriates the 
crop, or refuses to permit the tenant to gather it, the 
tenant has a right at law to recover the value of the 


crop. Ibid. 


RELIEF ACT. 


. The Relief Act of 1868 does not apply to contracts 
made, or notes given on settlement of accounts, since: 
first June, 1865, and it is not error in the Court to 

, rule out the evidence offered to support the usual re- 

lief pleas, when filed to a note so made since June, 

1865. Steadman vs. SimmMons,....0scccsccesssceseceseeees 


. The single fact that the defendant lost a large amount 
of property by the late war, without any proof that 
the plaintiff was in fault, or that it was caused in any 
manner by the plaintiff’s act, raises no equity for the 
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reduction of a debt contracted before the war. Butler 


6b Chis) 00s Wreath isoviseccisrisives credccececndsiscoesdebital 524 
Flipper vs. Reid et al......ssesessscsseeesssccaseeseeeeeeees . 524 
Thornton & Co., vs. Faulk & Co..cccscccscscscsscesseeees 524 


3, The proof of the simple fact, that a defendant lost 
property during the war, is not sufficient to authorize 
the jury to reduce the amount of plaintiff’s debt. Gib- 
0086 C0: UMN sa ides escsdeevecsssebdidicsctbcneale dill 660 


4, A plea which simply alleges that the defendant lost 
roperty during the war, without connecting the 
plaintiff with the loss, is not sufficient, if sustained 
by proof, to authorize the jury to reduce the amount 
of the debt, no matter whether it was contracted be- 
fore or since Ist June, 1865, and it was not error in 
the Court to’ sustain the demurrer to the plea, and 
order it to be stricken. Brown vs. Simms..........0+00 668 


RESTRAINT OF TRADE. 


While contracts in general in restraint of trade, are 
against the policy of the law, and will not be en- 
forced, it is legal to contract that one party, for a 
valuable consideration, will not, for a time specified 
in the contract, carry on a particular kind of trade, in 
a village or at a particular locality,.and the Courts 
will entertain an action for damages for a breach of 
such contract, and it is error in the Court to dismiss 
the plaintiff’s action on the ground, that the damages 
are too remote, and that no specific sum was agreed 
upon as stipulated damages. Jenkins vs. Temples...... 655 


RES ADJUDICATA. 


1. Where the administrator had made his return, and 


the guardian of minor legatees filed objections to it, 
and charged mismanagement and unfairness in the re- 
turn, in this, that the administrator credited himself 
with Confederate bonds, in which he had invested 
Confederate notes received before the passage of the 
Act of the Legislature authorizing administrators to 
receive Confederate Treasury notes, and the Ordinary 
cited the administrator to answer to the charge, and 
he came into the Court of Ordinary and made his 
showing, and the Court of Ordinary, on the hearing, 
passed an order that said return be disallowed and 
that the administrator be required immediately to 
make another return, including in said return good 
currency instead of the Confederate currency, and no 
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appeal was taken from this judgment of the Court of 
Ordinary: Held, that it became conclusive as to the 
point in issue, and the administrator will not be heard 
to set up the same item for loss of Confederate cur- 
rency in the subsequent return which he is required 
to make, If the judgment of the Court on his first 
return was erroneous, and he was unwilling to be 
bound by it, he should have appealed from it. Hav- 
ing failed to do so, he cannot now be heard to contro- 





vert its correctness. Baber and wife vs. Woods, adm’r. 643 


2. When such motion was made at the proper term, it 
was amendable at a subsequent term. But if the mo- 
vant did not ask to amend, and choose to go to trial 
on the motion as made, the judgment against him, 
when affirmed by this Court, is final and conclusive, 
and the matter in controversy is res adjudicata. Sharp 
& Brown ot. Logletes..0.ccvaesess ssseses ikadceiaiiseinianaas 


RETROACTIVE LEGISLATION. 
See Constitutional Law. 


REVENUE. See Stamps. 
RULES OF SUPREME COURT. See Appendix. 
RULE AGAINST SHERIFF. See Sheriff. 


SALES. 


See Conditions in Deeds. 
“ Administrators and Executors. 


“ Sheriffs. 
SAYINGS OF PARTY. See Evidence, 5. 


SCALING ORDINANCE. 


The sale in this case was a contract, to which the Scaling 
Ordinance of 1865 is applicable, and the parties had 
the right to give evidence to the jury of the kind of 
currency in which payment was to be made, the value 
of the currency at any time, and the value of the cot- 
ton sold at any time, together with the admissions and 
conduct of both parties to the transaction, and all 
the facts and circumstances connected with it; and 
it was the province of the jury, when the case was 
fairly submitted to them, to adjust the equities between 
the parties in accordance with the power vested in 
them by the ordinance above referred to. 


678 
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SECONDARY EVIDENCE. 


See Evidence, 6, 17, 35, 36. 


SET-OFF. 


When upon the trial of an’ action of ejectment for the 


recovery of a lot of land and the mesne profits thereof, 
the tenant offered to prove the increased value of the 
lot of land, resulting from the improvements made 
thereon by the tenant, as.a set-off to the mesne profits 
claimed by the plaintiff, but the Court refused to allow 
the tenant to prove the increased value of the premises 
resulting from the improvements made thereon by the 
tenant, but restricted him to the actual value of the 
improvements put on the land by him: Held, that a 
fair construction of sections 2855 and 3416 of the 
Code, allows the tenant to prove the increased value 
of the premises resulting from the improvements made 
thereon by the tenant, and to set-off the value thereof, 
in an. action for mesne profits within the limitation 
imposed by the 3416th section of the Code. Thomas 
06. MANCOMy sndctiapeaseds scnocsaetendasveinak aves sine iakions 


SHERIFF. 


The sheriff had a fi. fa., founded upon a mortgage upon 


land, made in March, 1861, and though he had time 
to do so, failed to make the money upon it, because a 
third person had been in possession of the land since 
August, 1861, and had had it assigned and set a 

as his homestead, and the sheriff’s attorney advised 
him that he ought not to levy upon the land: Held, 
that the Court below erred in making the sheriff pay 
the fi. fa. WARNER J., dissenting. Green vs. Jones. 


SLAVE DEBT. . 


. The endorsement of a note given for aslave, if the en- 


dorsement is for a valuable consideration other than 
a slave or the hire thereof, is not within the clause of 
the Constitution of 1868, of this State, denying juris- 
diction to the Courts thereof to enforce a debt, the 
consideration of which is a slave, or the hire thereof. 
Graham vs. McGuire et dl.......+.+4: Dry ees oe ree 


. An action for the value of'a slave, hired by the plain- 


tiff to the defendant, and charged to have been killed 

by the negligence of defendant’s servants, is for a debt, 

the consideration of which is a slave, and its nature 
VoL, XXxXIx—853, 
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is not changed by calling it an action on the case for 
damages. WARNER, J., dissenting. Berry vs. I. & 
Way i iis tes Wire e cakes nabaeOtestnahecsanans<eee a. ct 


See Specific Performance, 2. 


SPECIFIC PERFORMANCE. 


1. Gross inadequacy of consideration is a good reason 
why a Court of Equity will not decree a specific per- 
formance of a parol contract for the sale of land, 
FN TEA LETITIA 5 9c 
When the .consideration of a parol contract for the 
sale of land was a slave, and there is no other equity 
save the delivery of the consideration, the Courts of 
this State have, under the 7th clause of the 17th sec- 
tion of the Constitution of 1868, no jurisdiction to en- 
force its specific performance. WARNER, J., dis- 
senting. Ibid. 


bo 


STAMPS. 


1. When upon the trial of a cause, a mortgage deed, 
which had been recorded, was offered in evidence, and 
objected to on the ground that it did not appear to 
have been stamped, and the party offering the mort- 
gage deed proved that the deed had been stamped ac- 
cording to law: Held, that the Court should have 
submitted the question of fact to the jury, under the 
evidence, whether the deed had been stamped or not, 
as required by law, under the charge of the Court 
upon that point. Alexander & Howell vs, Leith........ 


. Held, further, that when an instrument is offered in 
evidence, required by law to be stamped, and, by the 
act of one of the parties, the stamp is prevented from 
being put on the deed, the party so preventing shall 
not be heard in objecting thereto; but if the Court 
shall be satisfied that there was no intention to defraud 
the government of its revenue, the Court may, in such 
a case, allow the proper stamp to be placed on the in- 
strument at the time of the trial. id. 


to 


STATUTE OF LIMITATIONS. 


1. The Acts limiting the time within which judgments 
may be revived, were suspended by the Acts suspend- 
ing the Statute of Limitation, to-wit: from the 30th 
November, 1861, to the 21st July, 1868, when civil 
government was practically restored in this State. 
CHOMOAED C8. E NOPE. so vcocsecscodectuoete teencorocetwessecs 
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2, A fi. fa. issued on the 12th of April, 1861, on which 
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is no entry by a proper officer to execute and return - 


the same, within seven years from that date, is 
dormant. The Act of the 30th of November, 1860, 
and subsequent Acts suspending the Statute of Limita- 
tion, and the several Acts enacting Stay-laws did not 
suspend the Dormant Judgment Act; that Act is not 
a Statute of Limitation. WARNER, J., dissents. Battle 
vs, Shivers.....c00 Sedinthve vbitheniucttss hb cindiniinitteddhthabediisilinaiill 
3, In view of the facts contained in this record, the de- 
fendant is not protected by the Statute of Limitations, 
nor by the equitable bar of lapse of time. Adams vs. 


See Estoppel. 
STREETS. See Municipal. Corporations. 


TAX, See County Taz. 


TENDER. 


1, An action of ejectment was instituted by the vendee 
of a tract of land against the vendor, the lessor of the 
plaintiff claiming under a bond for titles, executed by 
the party in possession of the land, and one-half only 
of the purchase-money having been paid: Held, that 
the vendee of land, claiming under a bond for titles, 
cannot maintain an action of ejectment against the 
vendor thereof until the full amount of the purchase- 
money has been paid; or, at least, an unconditional 
tender of the amount due for the land shall have been 
made to the vendor thereof. Miller vs. Swift. ......4 

2. When property sold is to be delivered on payment of 
the purchase-money, and the vendee tenders it in com- 
pliance with the contract, the title to the property vests 
in the purchaser. Therules relative to tender, in its 
legal sense, as applicable to a debt, do not apply to an 
offer to pay for goods purchased. Phillips vs. Williams 


THREATS, 


Previous threats by the deceased that he would take the 
life of the accused if he did not pay him some money 
he owed him, which were not communicated to the 
slayer before the fatal deed, are not admissible in evi- 
dence in justification of the killing in self-defense, and 
a new trial will not be granted to let in newly disco- 
vered evidence of such threats. Hoye vs. The State... 
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TIME. 


For Exceptine To AWARD—See Arbitration. 
“ Finine PLEA—See Pleading, 1. 


TITLE. See Hjectment, 2. See Bankruptcy, 2. 
TROVER. See Possessory Warrant. 


TRUSTS. 


1. When a bill was filed, alleging fraud in the convey- 
ance of land and other property, praying for an ac- 
count and decree against the defendant: Held, 1. That 
the allegations in complainants’ bill made a case of 
fraud, on the trial of which parol evidence was ad- 
missible to prove the fraud, and thereby raise an im- 
plied trust in favor of Jones and his family. Ez’rs of 
MIN: AAD a nirasitttnsseuenrings etiplaniarnimivennstin 479 


2. Where A sells a tract of land to B, C and D, taking 
their notes and a mortgage on the premises for the 
purchase-money, and the vendees afterwards sell to 
F, also taking notes and a mortgage, which notes and 
mortgage they place in A’s hands as collateral security 
for their own debt for the land to him, with power to 
A to collect and settle with F, and A takes the land 
from F, who is insolvent, and gives up the notes and 
mortgage made by F, at a price less than the amount 
of the notes, and this without the consent of the origi- 
nal vendees from him: Held, that A can take no bene- 
fit to himself from this arrangement with F’, and he is 
bound to credit his vendees with the true value of the 
land, or return it tothem. Clarke et al., vs. Beall.... 533 


. An express trust may depend for its operation upon 
a future event, and is then a contingent trust. Ardis 
U8, SVOUED,. 5.ci da ssnse epsageccestodeccns i «a A fe UAE 648 


TRUSTEES. 
See Trusts. Interest, 1. Administrators and Executors. 


UNCERTAINTY. See Pleading, 2, 3, 4, 5. 
VARIANCE. See Executions, 2. 
VERDICT. 


Co 


It is not error in the Court when the jury return an 
informal verdict, to permit the counsel for the plaintiff 
in whose favor it is found, to write out a proper form 
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in accordance with their intention, in their presence 
and in the presence of the Court, and the opposing 
counsel. But if counsel for defendant objects, and 
the Court sends the jury back to their room to make 
the calculation, and put their verdict in form, and 
they do so, and find interest on the principal sum in 
favor of the plaintiff, when he does not claim interest, 
the Court may, by order, allow the plaintiff to write 
off the interest and sign judgment for the principal 
sum only, without interest. Steadman vs. Simmons... 591 


As To VERDIcTs CoNTRARY TO EVIDENCE, ETC. 
See New Trial, passim. 


WAIVER. 


1. If evidence of paper title is permitted to go to the 
jury, without objection to the proof of execution, it is 
too late, after verdict, to make the exception. Hanks 
ve PREM. 5 iL ceeds Rap tasty ig ste heR 550 
2. The pendency of a former suit for the same cause of 
action is a proper matter to be plead in abatement, 
and if the parties go to trial on the merits, the defend- 
ant cannot set this up in law. Welchel vs. Thompson.. 559 


8. Adefendant when sued may acknowledge service, and 
waive copy, process and filing in office before the ses- 
sion of the Court, and he will not afterwards as against 
the plaintiff, be heard to object that the writ was not 
filed twenty days before Gourt. Steadman vs. Simmons 591 


4, The judgment ordering an award spread upon the 
minutes will not be set aside, because the presidin 
Judge was one of the arbitrators, who was to be te 
jointly by both parties for his services, when the 
parties made no objections to the Judge presiding, on 
the ground that he was an arbitrator, till after the 
case had been brought to the Supreme Court and final 
judgment rendered. It is too late to raise the objec- 
tion in a bill of review filed for the purpose of getting 
anew trial. Sharp & Brown vs. Loyless ......seceecere 678 

5. If a party waives his objection to the pleadings by 
allowing the evidence to go to the jury without objec- 
tion, he is not entitled to a new trial on the ground 
that the allegations and the proof do not correspond. 
Haiman & Bro. vs. Moses & Gerrardi.....ccscceeeveeees 708 

6. It is the imperative duty of the Judge of the Superior 
Courts to hold the Courts at the regular times fixed 
by law, and he has no right to adjourn any of said 
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Courts from the regular term to some other time, by 
order in vacation, unless it is in the language of the 
statute, “not possible for him to attend the regular term 
of said Court, from sickness of himself or family, or 
other unavoidable cause.” And in case the Judge, by 
order in vacation, adjourns over the regular term of 
the Court to any other time, for any other cause than 
those expressed by the statute, no party litigant can 
be compelled to try his case before the Judge at such 
irregular term. But if the parties in a civil case go 
to trial without objection, they will not afterward be 
heard to set up the irregularity. Hoye vs. The State 


7. A defendant who is charged with a crime involving 


his life or liberty, is not held to have waived any- 
thing, unless he does it by express agreement for the 
purposes of the trial. If the term of the Court has 
been illegally adjourned anda party at such adjourned 
term is convicted of murder or manslaughter, he 
is not bound by the proceedings, and is entitled to a 
new trial, on motion. Ibid, 


WESTERN AND ATLANTIC RAILROAD. 


. The State is not liable for contracts made, or acts 


done, or property seized, by the officers commanding 
the Federal armies, or by persons appointed by them, 
during the occupation of her territory, or any part 
thereof, prior or subsequent to the surrender, till a 
Provisional Governor had been appointed for her by 
the President of the United States, and he had en- 
tered upon the discharge of the duties of his office. 
Welles, glk, 00. MAIO nas vnidestsarctadssen vedieneuees 


2. The Western and Atlantic Railroad is not liable to 


pay for cross-ties taken from a citizen and used in the 
reconstruction of the road, by a person appointed by 
General Wilson to superintend and repair the road, 
prior to the appointment of Provisional Governor 
Johnson, unless the State assumes such liability by 
Act of her Legislature, or by someagent duly authorized 
by the Legislature to assume the liability for her. A 
ratification of the acts of such officer, acting under 
anthority of the United States, by a subsequent Gov- 
ernor or superintendent, without legislative sanction, 
would not bind the Road or the State. Ibid. 


3. The repair of the Western and Atlantic Railroad 


and the rebuilding of portions of it, by order of General 
Wilson, to open communication with the West, to ob- 
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tain supplies for the large cavalry force, with which 
for a time, he occupied and controlled the State, is 
“matter of public knowledge,” of which, as well as of 
the public history of military operations in the State, 
the Courts will take judicial notice. Ibid. 

4, The title to personal property taken by authority of 
the United States for public use, vests in the United 
States, and if such property, after it was seized, was 
used for the repair of the Western and Atlantic Rail- 
road for military purposes, the person from whom it 
was taken must look to the United States, and not to 
the State for compensation, unless the State has sub- 
sequently assumed the responsibility. Ibid. 


See Common- Carriers. 
WIDOWS. See Dower. See Year's Support. 


WILLS. 


1. In a proceeding to establish a will which is alleged 
to have been destroyed since the death of the testator, 
it is necessary to prove the execution of the will by 
three subscribing witnesses, if in life and within the 
jurisdiction of the Court, as in case of probate in 
solemn form. Kitchens vs, Kitchens ........sceceeeeeeeecs 


2. The contents of the will must be proved and the pre- 
sumption of revocation by the testator, which is 
raised by law, be rebutted by such evidence as clearly 
satisfies the conscience of the jury, but this may be 
done by the subscribing witnesses, or any other com- 
petent testimony, and, in case the testimony is in con- 
flict, the jury, as in all other cases, are the judges of 
the credibility of the witnesses, bid. 


3. A testator provided that one seventh of his property 
should, at his death, be set off to his married daughter, 
and the remainder be kept together by his wife, who 
was the executrix, for the support and education of 
his five minor children, mentioned by name, until 
they should respectively come of age, or the girls 
should marry, in which event the children marrying 
or coming of age, should take out one-sixth, one-fifth, 
one-fourth, and so on to the last, and “should either 
of said minors die before coming of age, etc., his or 
her share to cease to exist, and become the joint and 
common property of those living.” By said words, 
“those living,” he meant those living of the five 
minors, Held further, If one of the “five” should 
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die before twenty-one years: old, or if a girl, before 
marriage, the share of the one so dying belongs to all 
of the ‘‘five minors” then living, and not solely to 
those of the five who remain minors at the death of 
the one dying. Wilder et al., vs. Blount.............00. 562 


WITNESS. 


1. When one of two contracting partners is dead, the 
plaintiff cannot be a witness against the surviving 
partner to prove a contract made with the deceased 
partner. Long vs. McDonald ......1..ceceesesesevecseesas 186 


2. The alleged widow of the intestate, and his son, were 
competent witnesses for the complainant on the trial 
of the cause, under the’ 3798th section of the Code. 
MMS C0: TOREB i. ice tin ceseSilesansn Sneicees sogseesoscesese 479 


See Wills, 1 and 2. 


YEAR’S SUPPORT. 


When J. sold a tract of land to I. for $1,600 00, receiv- 
ing part of the purchase-money, and taking the note 
of I. for the balance of the purchase-money, and made 
a warranty deed to I., the purchaser, and afterwards 
died insolvent, and within a short time after the death 
of J., a judgment creditor of J., levied an execution 
upon the land, to satisfy a judgment obtained against 
J., anterior to the sale of the land to I., and a bill was 
filed by the widow of J., in behalf of herself and her 
minor children, alleging the insolvency of her de- 
ceased husband, and claiming a year’s support out of 
the $900 00 note given for the land, as being the 
only property left for that purpose, and also alleging 
that, if the land should be sold by the judgment 
creditor, in satisfaction of his debt, the purchaser of 
the land would successfully defend the note as against 
her and her children, on the ground of failure of title, 
and thereby defeat her claim to her year’s support out 
of the note given to her deceased husband for the 
land, which is unpaid, and which is the only re- 
maining estate left out of which she can obtain her 
year’s support: Held, that it was error in the Court 
in dissolving the injunction upon the foregoing state of 
facts, inasmuch as the widow was entitled to her year’s 
support out of the $900 note, and that the sale of the 
land should have been restrained until the rights and 
equities of the parties could be adjusted upon the final 
hearing of the cause. Jackson et al., vs. Corbin...... 102 
































